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DECLARATION  OF  LAURIE  J .  BARTILSON 

I,  LAURIE  J.  BARTILSON,  hereby  depose  and  state: 

1.  I  am  an  attorney,  licensed  to  practice  law  in  the  State 
of  California.  I  am  a  partner  in  the  law  firm  of  Bowles  &  Moxon 
and  am  counsel  of  record  for  plaintiff  Church  of  Scientology 
International  in  the  above  referenced  action.  I  have  personal 
knowledge  of  the  matters  set  forth  herein  and,  if  called  upon  to 
do  so,  could  and  would  competently  testify  thereto. 

2 .  Attached  hereto  as  Exhibit  A  is  a  true  and  correct  copy 
of  the  decision  of  the  New  York  Court  of  Appeals  in  Trump  v . 

Trump  (1992)  _  N . Y . 2d  _ . 

3.  Attached  hereto  as  Exhibit  B  is  a  true  and  correct  copy 
of  the  Reporter's  Transcript  of  Proceedings  in  this  case  dated 
April  28,  1992. 

4.  On  May  1,  1992,  I  noticed  the  deposition  of  Michael 

Flynn  in  this  matter.  Mr.  Flynn  was  Gerald  Armstrong's  attorney 
at  the  time  that  the  Settlement  Agreement  was  signed,  and  is 
expected  to  refute  under  oath  Armstrong's  assertions  that  he  was 
"coerced"  into  signing  the  Agreement,  or  that  Mr.  Flynn  advised 
Armstrong  that  the  Agreement  was  not  enforceable.  Armstrong's 
attorneys  objected  to  the  notice  of  deposition  because,  in  the 
middle  of  the  riots  in  Los  Angeles  and  San  Francisco,  the  notice 
was  served  by  telefax  and  U.S.  Mail  instead  of  personal  delivery. 
To  avoid  the  occurrence  of  the  deposition  before  the  hearing  on 
this  motion,  Armstrong's  attorneys  then  filed  a  motion  to  quash, 
and  set  it  for  hearing  on  June  4,  1992. 

5.  On  March  4,  1992,  Judge  Duff icy  entered  a  temporary 
restraining  order  in  this  matter  which  contains  precisely  the 


same  terms  as  the  preliminary  injunction  which  plaintiff  seeks. 

A  true  and  correct  copy  of  that  order  is  attached  hereto  as 

Exhibit  C.  On  March  20,  1992,  Judge  Duff icy  extended  that  order 

for  an  additional  45  days  to  permit  plaintiff  time  to  refile  this 

motion  in  Los  Angeles  Superior  Court.  A  true  and  correct  copy  of 

JP 

the  second  order  is  attached  hereto  as  Exhibit  B. 

6.  Persons  subject  to  restrictions  similar  to  those 
imposed  upon  Armstrong  by  the  Agreement  have  testified,  pursuant 
to  subpoena,  in  numerous  cases  against  plaintiff  and  related 
entities.  For  example,  in  the  case  of  Corydon  v.  Church  of 
Sr-i  entoloav  International,  LASC  Case  No.  C694401,  in  which  I 
represented  Church  of  Scientology  International,  Bent  Corydon 
took  the  depositions  of  Homer  Schomer,  Laurel  Sullivan,  William 


Franks,  Ronald  DeWolf e  and  Gerald  Armstrong,  all  pursuant  to 
subpoena.  Each  of  these  persons  had  previously  settled  with  the 
Church,  and  each  had  signed  a  settlement  agreement  containing 
provisions  which  were  substantially  similar  to  those  about  which 
Armstrong  complains. 

7 .  Attached  hereto  is  a  true  and  correct  copy  of  the 
Declaration  of  Lynn  R.  Farny  dated  March  19,  1992,  originally 
filed  in  this  matter  on  March  19,  1992  in  Marin  County, 
California.  Copies  of  all  of  the  exhibits  previously  attached  to 
this  declaration  are  attached  to  the  copy  filed  herewith. 

8.  Attached  hereto  is  a  true  and  correct  copy  of  the 

Declaration  of  Lawrence  E.  Heller  dated  March  2,  1992,  originally 

filed  in  this  matter  on  March  3,  1992  in  Marin  County, 

California.  Copies  of  all  of  the  exhibits  previously  attached  to 
this  declaration  are  attached  to  the  copy  filed  herewith. 
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true  and  correct  copy  of  the 
Supplemental  Declaration  of  Lawrence  E.  Heller  dated  March  18, 
1992,  originally  filed  in  this  matter  on  March  19,  1992  in  Marin 
County,  California,  copies  of  all  of  the  exhibits  previously 
attached  to  this  declaration  are  attached  to  the  copy  filed 
herewith. 

I  declare  under  the  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  this  17th  day  of  May,  1992  at  Los  Angeles, 
California. 
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Exhibit  A 


SUPREME  COURT,  APPELLATE  DIVISxON 
FIRST  DEPARTMENT,  February  1992 

Joseph  P.  Sullivan,  J.P. 

John  Carro  APP  ' 

Ernst  H.  Rosenberger 

Richard  W.  Wallach 

Israel  Rubin,  J  J  • 


x 


Ivana  Trump, 


Plaintiff “Respondent , 


-against- 


45386 

and 

M-177 


Donald  J.  Trump, 


Defendant -Appellant . 


x 


Defendant-appellant  appeals  from  a  **Pp^**n^nt 
judgment,  Supreme  Court ,  New  Y°r*_County 
(Phyllis  Gangel-Jacob,  J 
1991,  which,  pursuant  to 
settlement,  resolved  the 


),  entered  May  29, 
a  stipulation  of 
iV(=VJ  plaintiff's  action 

challenging  the  enforceability  of  the 

, _ x.  -a  1  a  rrraaTnpnt  . 


-rt*  i  i 


Jay  Goldberg,  of  counsel  (Judd  Burstein, 
him  on  the  brief,  Tenzer,  Greenblatt,  .a 
and  Kaplan,  attorneys)  for  derenaant- 
appellant , 


with 

lien 


Robert  Steohan  Cohen,  of  counsel  (Jonathan 
Lubell  and*  Arlene  R.  Smoler,  with _ him  on  t 
brief,  Morrison  Cohen  Singer  &  Weinstein, 
attorneys)  for  plaintm-respondenu. 


W. 

he 


in 


SULLIVAN,  J. 

The  husband  appeals  from  a  supplemental  judgment  which, 
pursuant  to  a  stipulation  of  settlement,  resolved  the  wife's 
action  challenging  the  enforceability  of  the  parties'  post¬ 
nuptial  agreement.  In  their  stipulation,  the  parties,  subject  to 
a  number  of  specific  modifications  not  here  relevant,  explicitly 
ratified  the  post-nuptial  agreement,  including  a  certain 
confidentiality  provision.  A  proposed  supplemental  judgment 
incorporating  by  reference  the  post-nuptial  agreement,  as 
modified  by  the  stipulation  of  settlement,  was  thereafter 
submitted  to  the  court,  which,  sua  soonte,  without  notice  to  the 
parties  or  explanation, ,  excluded  the  confidentiality  provision 
from  incorporation  into  the  supplemental  judgment.  Since  the 
court's  unilateral  action  in  deleting  the  confidentiality 
provision  was  both  unjustified  and  unauthorized,  we  modify  to 
vacate  the  deletion. 

Married  on  April  9,  1977,  the  parties,  with  the  advice  of 

separata  counsel,  on  December  24,  1987,  entered  into  a  post- 

S  ' 

nuptial  agreement  (the  Agreement),  which  superseded  three  prior 
agreements  dated  March  22,  1977,  July  24,  1979  and  May  25,  1984, 
respectively.  Paragraph  9(b)  of  the  Agreement  set  out,  in  the 
event  of  divorce  or  separation,  the  parties'  rights  and 
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obligations ,  including,  inter  alia,  the  husband's  obligation  to 
pay  $350,000  per  annum  to  the  wife  as  maintenance  and  $10,000,000 
in  a  lump  sum  within  90  days  after  entry  of  a  decree  of  divorce. 
Paragraph  10  of  the  Agreement  provides: 


Without  obtaining  [the  husband's]  written 
consent  in  advance,  [the  wife]  shall  not 
directly  or  indirectly  publish,  or  cause  to 
be  oublished ,  any  diary,  memoir,  letter, 
story,  photograph,  interview,  article,  _essay, 
account,  or  description  or  depiction  or  any 
kind  whatsoever,  whether _ fictionalized  or 
not,  concerninc  her  marriage  to  [the  husband] 
or  any  other  aspect  of  [the  husband's] 
personal,  business  or  financial  afrairs,  or 
assist  or  provide  information  to  others  in 
connection  with  the  publication  or 
dissemination  of  any  such  material  or 
excerpts  thereof.  ***  Any  violation  of  the 
terms  of  this  Paragraph  (10)  shall  constitute 
a  material  breach  of  this  agreement.  In  the 
event  such  breach  occurs,  [the  husband's] 
obligations  pursuant  to  Paragraph  (9)  hereof, 
to  make  payments  or  provisions  to  or  for  the 
benefit  of  [the  wife],  shall  thereupon 
terminate.  In  addition,  m  the  event  of  any 
such  breach,  [the  wife]  hereby  consents  to 
the  granting  of  a  temporary  or  permanent 
injunction  against  her  (or  against  any  agent 
acting  in  her  behalf)  by  any  court  of 
competent  jurisdiction  prohibiting  her  (or 
her  agent)  from  violating  the  terms  or  rhis 

Paragraph. 


Paragraph  12  of  the  Agreement  states: 

In  the.  event  that  an  action  for  divorce  is 
instituted  at  any  time  hereafter  by  either 
party  against  the  other  in  any  court  of 
’  competent  jurisdiction,  the  parties  hereto 
agree  that  they  nevertheless  shall  be  oound 
by  all  of  the  terms  of  this  Agreement.  ^o 
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the  extent  possible  and  appropriate  this 
Agreement  shall  be  incorporated  in  the  decree 
to  be  entered  in  such  action  and  shall  not  be 
merged  therein.  If  there  be  anything  in  such 
judgment  or  decree  inconsistent  with  any  of 
the  terms  or  provisions  of  this  Agreement, 
the  terms  and  conditions  of  this  Agreement 
shall  govern  and  shall  survive  such  decree. 

In  March,  1990,  the  wife  commenced  an  action,  alleging, 
inter  alia,  that,  to  the  extent  the  Agreement  provides  that  she 
has  waived  her  claims  to  marital  property  under  Domestic 
Relations  Law  S226,  it  is  unconscionable  and  the  product  of 
overreaching  and  fraud  and,  thus,  unenforceable  and  seeking  a 
declaration  to  that  effect.  The  wife  subsequently  instituted  an 
action  for  divorce.  Both  cases  were  assigned  to  the  same  IAS 
court,  which,  without  resolving  the  issue  as  to  the 
enforceability  of  the  Agreement,  on  December  12,  1990,  granted 
the  wife  a  judgment  of 'divorce  on  the  ground  of  cruel  and  inhuman 
treatment . 

Thereafter,  on  March  22,  1991,  the  parties,  after  extensive 
negotiations,  disposed  of  the  declaratory  judgment  action  by 
entering  into  a  stipulation  of  settlement  which,  except  for 
certain  modifications  not  relevant  herein,  expressly  ratified  ail 
the  provisions  of  the  Agreement.  The  stipulation  further 
provided,  "[The  wife's]  acceptance  of  the  check  for  $10,000,000 
tendered  herewith  on  the  evening  of  March  22,  1991  shall 
constitute  the  parties'  irrevocable  acceptance  of  the  terms  of 
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this  stipulation  and  any  documents  executed  in  connection 
herewith."  The  wife  withdrew  her  claims  challenging  the 
enforceability  of  the  Agreement  and,  on  May  22,  1991,  the  IAS 

court  signed  a  supplemental  judgment  incorporating  by  reference 
all  the  terms  of  the  Agreement,  as  modified  by  the  March  22,  1991 
stipulation  of  settlement,  except  paragraph  10,  which  it,  sua 
sDonte  and  without  explanation  or  notice  to  the  par  _ies , 
excluded . 

It  is  well  settled  that,  in  the  absence  of  any  affront  to 
public  policy,  parties  to  a  civil  dispute  have  the  right  to  chare 

their  own  litigation  course.  ( T . W .  Oil,  I nc .  v . _ Consolidated 

Edison  Co.  of  New  York.  Inc.  ,  5"  NY2d  574  ,  579-580  .)  "[Cjourts 
have  long  favored  and  encouraged  the  fashioning  of  stipulations 
as  a  means  of  expediting  and  simplifying  the  resolution  of 
disputes."  ( Mitchell  v.  New  York  Hosp. ,  61  NY2d  208,  214.)  -n 
disposing  of  such  litigation,  parties  "may  stipulate  away 
statutory,  and  even  constitutional  rights."  (Matter  of  New  Yor.<ti 
Lackawanna  &  Western  R.R.  Co.  ,  98  N.Y.  44/,  453  ;  s_ee,  Mat  -e- — 

Abramovich  v.  Board  of  Educ .  ,  46  NY2d  450,  456,  cert. — den_i_,  4t4 
U.S.  845  [waiver  of  due  process  right  to  a  hearing];  Matter  or. 
Sonenbera  v.  Fuller.  114  AD 2d  677  [waiver  of  due  process  and 
equal  protection  rights].)  Of  course,  given  a  showing  of  cause 
sufficient  to  invalidate  a  contract,  such  as  fraud,  collusion, 
mistake  or  some  such  similar  ground,  a  court  may  relieve  a  ja  y 
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( 1420  Concourse 


jfcjgjcah 


from  the  consequences  of  his  or  her  stipulation. 

Corp.  v.  Cruz.  135  AD2d  371,  372.) 

Quite  apart  from  the  latter  considerations,  the  wife 
contends  that  in  declining  to  incorporate  the  confidentiality 
clause  of  the  Agreement  into  the  supplemental  judgment  of 
divorce,  the  IAS  court  properly  invoked  the  discretion 
specifically  afforded  it  by  the  parties  in  paragraph  12  of  the 
Agreement.  She  argues  that  since  the  court  was  bound  to 
incorporate  the  terms  of  the  Agreement  "[t]o  the  extent  possible 
and  appropriate,"  it  was  vested  with  the  discretion  to  refuse  to 
incorporate  those  provisions  it  deemed  inappropriate.  To 
interpret  the  phrase  "[t]o  the  extent  possible  and  appropriate" 
as  conferring  upon  the  court  the  unfettered  discretion  to  pick 
and  chcose  the  terms  of  the  Agreement,  as  ratified  by  the 
stipulation  of  settlement,  it  deemed  appropriate  for 
incorporation  would  result  in  a  complete  undoing  of  the 
settlement  and  violate  the  principle  that  the  parties  are  free  to 
chart  their  own  litigation  course.  The  only  reasonable 
interpretation  of  the  clause  is  that  it  authorizes  the  court,  tor 
sound  reasons  and  after  notice  to  the  parties,  to  refuse  to 
incorporate  some  of  the  terms  of  the  Agreement.  Thus,  contrary 
to  the  wife's  arguments,  paragraph  12  itself  does  not  afford  the 
court  any  more  authority  to  interfere  with  the  parties '  own 
agreement  than  the  court  would  have  under  existing  law. 
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Moreover,  and  perhaps  more  important,  is  the  manner  in  which 
the  IAS  court  refused  to  incorporate  paragraph  10.  Even  assuming 
that  the  court  had  a  sound  basis  for  refusing  to  enforce  the 
confidentiality  clause,  as  a  matter  of  procedural  due  process, 
the  parties  were  entitled  to  notice  and  an  opportunity  to  oe 
heard  before  the  court,  sua  soonte ,  altered  the  terms  Oj.  h  e  i  _ 
agreement.  The  use  of  the  word  "appropriate"  in  paragraph  12  can 
only  be  reasonably  interpreted  as  contemplating  that  the  decision 
not  to  ir.corDorate  a  provision  of  the  Agreement  would  be 
discussed  and  that  any  attempt  to  limit  the  incorporation  of  any 
provision  would  be  made  to  the  court  on  appropriate  notice  and 
with  an  opportunity  to  be  heard.  In  the  absence  of  any 
indication  that  the  parties  had  such  notice,  it  is  apparent  that 
the  court  acted  without  authority  in  excluding  paragraph  10  from 
incorporation  into  the  supplemental  judgment.  Moreover,  in  the 
absence  of  some  explanation  of  the  court's  refusal  to  incorporate 
paragrauh  10,  we  are  not  in  a  position  to  review  the  merits  of 
its  actions. 

The  wife  also  advances  a  substantive  argument  justifying  the 
court's  refusal  to  incorporate  paragraph  10  into  the  supplemental 
judgment.  She  claims  that,  absent  a  compelling  state  interest, 
the  federal  and  Hew  York  State  constitutions  bar  a  court  from 
issuing  a  prior  restraint  barring  an  individual  from  ever 
publishing  any  statements  about  a  specific  subject.  Of  course, 
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we  can  only  speculate  that  this  was  the  rationale  for  the  court's 
actions  since,  as  noted,  it  gave  no  explanation  as  to  its 
reasons.  Furthermore,  the  constitutional  prohibition  against 
prior  restraint  applies  only  to  orders  issued  by  the  government. 
In  arguing  that  a  divorce  judgment  incorporating  the  terms  of  a 
post-nuptial  agreement  is  the  equivalent  of  a  governmental  order, 
the  wife  takes  a  great  leap  in  logic.  We  reject  such  a  premise. 

Nor  is  there  any  evidence  or  indeed  any  claim  that  the 
Agreement  was  the  product  of  fraud,  collusion,  mistake,  accident, 
or  some  such  similar  ground.  While  the  supplemental  judgment  was 
entered  in  the  context  of  a  lawsuit  in  which  the  wife  had 
originally  claimed  fraud  and  duress,  those  claims  had  been 
withdrawn  and  the  court,  by  incorporating  the  Agreement  into  the 
judgment,  placed  its  own  stamp  of  approval  on  its  terms,  as  well 
as  on  the  wife's  withdrawal  of  her  fraud  and  duress  claims. 

In  any  event,  even  in  the  absence  of  the  trial  court's 
apDroval,  there  is  no  basis  for  a  fraud  or  duress  claim  wrth 
respect  to  paragraph  10  of  the  Agreement.  In  commencing  an 
action  challenging  the  validity  of  the  Agreement,  the  wife  sought 
a  declaration  that  it  is  unenforceable  only  to  the  extent  that  it 
provides  that  the  wife  has  waived  her  claim  to  marital  property 
or  restricted  the  rights  of  the  children  of  the  marriage.  At  no 
time  did  she  claim  that  paragraph  10  was  the  result  of  fraud  or 
duress.  When,  on  March  22,  1991,  the  parties  entered  into  a 
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settlement  of  that  action,  they  agreed  to  modify  certain  portions 
of  the  Agreement  and  to  ratify  the  unchanged  portions.  Thus,  the 
wife  twice  agreed  to  abide  by  paragraph  10:  in  1987  when  she 
signed  the  Agreement  and  in  1991  when 'she  entered  into  the 
stipulation  of  settlement;  she  was  represented  by  counsel  on  both 
occasions . 

Since  it  is  clear  that  the  trial  court  exceeded  its  "limited 
authority  to  disturb  the  terms  of  a  separation  agreement" 

(Kleila  v.  Kleila ,  50  NY2d  277  ,  283  )  and  paragraph  10  does  not, 
on  its  face,  offend  public  policy  as  a  prior  restraint  on 
protected  speech' (see,  Sneoo  v.  United  States,  444  U.S.  507),  we 
modify  to  incorporate  the  terms  of  said  agreement  into  the 
supplemental  judgment  as  agreed  to  by  the  parties . 

Accordingly,  the  supplemental  judgment  of  divorce  of  the 
Supreme  Court,  New  York  County  (Phyllis  Gangel-Jacob ,  J.), 
entered  May  29,  1991,  should  be  modified,  on  the  law,  to  delete 
therefrom  the  exception  of  paragraph  10  of  the  December  24,  1987 
post-nuptial  agreement  from  incorporation  therein  and,  except  as 
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thus  modified,  affirmed,  without  costs  or  disbursements. 

M-177  Trump  v  Trump 

Motion  by  plaintif f-respondent  to  strike  statements  of 
alleged  fact  in  appellant's  brief  is  denied. 

All  concur. 

THIS  CONSTITUTES  THE  DECISION  AND  ORDER 
OF  THE  SUPREME  COURT,  APPELLATE  DIVISION,  FIRST  DEPARTMENT 

ENTERED:  April  16,  1992 


Clerk 
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LIES  DAY ,  APRIL  2  3  ,  1  992  ;  A  .  M .  SESSION 

HON.  3RUCE  R.  GEERNAERT,  JUDGE 


LOS  ANGELES,  CALIFORNIA; 

DEPARTMENT  NO.  56 

C MAUREEN  GERWIG,  OFFICIAL  REPORTER) 

-OOO- 


THE  COURT:  THE  MATTER  OF  CHURCH  OF  SCIENTOLOGY 

VERSUS  GERALD  ARMSTRONG,  BC  052395. 

YOUR  APPEARANCES,  PLEASE. 

MR.  WILSON:  ANDREW  WILSON  APPEARING  ON  BEHALF  OF 
PLAINTIFF,  CHURCH  OF  SCIENTOLOGY  INTERNATIONA. 

MS.  BARTILSON:  LAURIE  BARTILSON  ALSO  HERE  FOR  PLAINTIFF. 

MR.  GREENE:  FORD  GREENE  ON  BEHALF  OF  DEFENDANT 

GERALD  ARMSTRONG. 

MR.  MORANTZ:  PAUL  MORANTZ  ALSO  FOR  DEFENDANT  GERALD 

ARMSTRONG. 

MR.  BERRY:  GRAHAM  BERRY  ON  BEHALF  OF  JOSEPH  E.  YANNY 

WHO  IS  NOW  AN  AMICUS  CURIAE  IN  THE  CASE. 

JUDGE  DUFFICY  GRANTED  LEAVE  TO  FILE  AN  AMICUS 
CURIAE  BRIEF,  AND  THERE  IS  ALSO  A  MOTION. 

MR.  WILSON:  JUDGE  DUFFICY  GRANTED  A  MOTION  FOR 
MR.  a^RRY  TO  APPEAR  AS  AMICUS  CURIAE  WITH  RESPECT  TO  THE  -- 
THAT  DOES  NOT  MEAN  MR.  BERRY  IS  ALLOWED  TO  APPEAR  WITH 
RESPECT  TO  THE  CHALLENGE  WE  JUST  FILED. 

THE  COURT:  WE  WILL  GET  TO  THAT.  I  DON'T  KNOW 

THAT  THAT'S  GOING  TO  BE  MEANINGFUL. 

IT'S  NECESSARY  TO  STATE  THE  BACKGROUND  HERE  TO 
DETERMINE  THE  PROPRIETY  OF  THE  PEREMPTORY  CHALLENGE  THAT 


WAS  FILED  THIS  MORNING  IN  DEPARTMENT  56. 
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THIS  CASE  IS  CNE  THA 


MARIN  COUNTY  AND  THEN  WAS  TRANSFERRED  TO  LOS  ANGELES 
COUNTY  ON  APRIL  2ND ,  1992. 

•IT  ARRIVED  HERE  ANYWAY  AND  BY  REASON  OF  ITS 
NUMBER  WAS  ASSIGNED  TO  JUDGE  DAVID  HOROWITZ. 

HOWEVER,  BY  REASON  OF  THE  REMEDIES  SOUGHT  IT 
WAS  PURSUANT  TO  OUR  RULES  ASSIGNED  TO  THE  MASTER  CALENDAR 
DEPARTMENT  THAT  HEARS  PRELIMINARY  INJUNCTIONS,  THAT’S 
85,  JUDGE  O'BRIEN. 

THE  MASTER  CALENDAR,  JUDGE  MALLANO  THIS  MORNING 
ASSIGNED  THIS  CASE  TO  DEPARTMENT  56,  AND  THIS  ASSIGNMENT 
WAS  MEMORIALIZED  BY  THE  MINUTE  ORDER  OF  DEPARTMENT  85  WHICH 
READS,  PURSUANT  TO  DIRECTION  FROM  DEPARTMENT  1  THE  CASE  IS 
REASSIGNED  TO  DEPARTMENT  56,  JUDGE  GEERNAERT. 

NOW,  AS  I  UNDERSTAND,  THERE  WAS  NO  176  --  170.6 
FILED  EITHER  IN  DEPARTMENT  1  OR  IN  DEPARTMENT  85  THAT  WAS 
ACTING  FOR  DEPARTMENT  1. 

MR.  WILSON:  THAT'S  CORRECT. 

THE  COURT:  AND  THAT  WHEN  THE  FILE  AND  THE  PARTIES 

ARRIVED  HERE,  COUNSEL  ARRIVED  HERE  IN  DEPARTMENT  56  THE 
PEREMPTORY  CHALLENGE  WAS  FILED  IN  DEPARTMENT  56. 

MR.  WILSON:  THAT’S  CORRECT. 

THE  COURT:  NOW,  THIS  RAISES  --  AND  I  ALSO  UNDERSTAND 
I  HAVE  BEEN  ASKED  TO  READ  THIS  BECAUSE  --  BECOME  FAMILIAR 
WITH  THE  HISTORY  BECAUSE  THERE  IS  TO  BE  OPPOSITION  TO  THE 
EFFECTIVENESS  OF  THE  PEREMPTORY  CHALLENGE. 

MR.  GREENE:  THAT’S  CORRECT,  YOUR  HONOR. 

THE  COURT:  BEFORE  WE  GET  TO  THE  SPECIFICS  I'D  JUST 
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like  to  cover  a  couple  of  things  that  are  REFERRED  '0  IN 
the  papers  that  you  have  seen  calling  TO  MY  ATTENTION  while 

I  HAVE  BEEN  IN  CHAMBERS  AND  YOU  HAVE  BEEN  IN  THE  COURTROOM. 

FIRST  OF  ALL,  IT  HAS  COME  TO  MY  ATTENTION  THAT 
ON  APRIL  22,  1992  THERE  WAS  FILED  A  NOTICE  OF  IMPROPER 

FILING  OR  IN  THE  ALTERNATIVE  OF  RELATED  CASE  PURSUANT  TO 
LOS  ANGELES  SUPERIOR  COURT  LOCAL  RULE  NO.  1103. 

THAT  DOES  NOT  HAVE  A  HEARING  DATE  SET  ON  IT. 

THAT  WOULD  BE  SOMETHING  THAT  WOULD  BE  HEARD  IN  DEPARTMENT  1, 
AND  I  JUST  COMMENT  THAT  THERE  IS  ALTERNATE  REMEDIES  SOUGHT , 
AND  ONE  OF  THEM  WOULD  BE  TO  RELATE  IT  TO  THE  CASE  THAT  I 
EARLIER  HAD  WHICH  WAS  CASE  42015  --  WE'LL  JUST  CALL  IT  THE 
53  CASE.  AND  THE  OTHER  REMEDIES  SOUGHT  IMPLICITLY,  I  GUESS 
IS  TO  DISMISS  IT. 

WHEN  YOU  SAY  IMPROPERLY  FILED  AND  YOU  TALK  ABOUT 
THE  FACT  IT’S  A  DUPLICATION  OF  THE  CONTROVERSY  THAT  WAS 
TRIED  3EFORE  ME  I  TAKE  IT  THAT’S  A  RES  JUDICATA  TYPE  OF 
ARGUMENT  FOR  DISMISSAL. 

THAT,  OBVIOUSLY  IS  NOT  BEFORE  ME  AND,  HOWEVER, 

THE  ARGUMENT  THEREIN,  AND  ALSO  YOU’VE  ASKED  FOR  --  SOMEBODY’S 
ASKED-THAT  I  READ  THE  TRANSCRIPT  OF  THE  HEARING  BEFORE  ME 
ON  DECEMBER  23RD,  1991  IN  THE  53  CASE  AND  THE  PARTICULAR 

PAGE,  .PAGE  63. 

I  HAVEN'T  READ  THE  WHOLE  TRANSCRIPT,  BUT  I  WILL 
JUST  READ  PART  OF  IT. 

"THE  COURT:  SO  BASICALLY  I  AM 

CONCLUDING  I  THINK  THAT  664.6  DOES  NOT  GRANT 


THIS  COURT  JURISDICTION  OVER  MR.  ARMSTRONG 
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3ERSONALLY  OR  -JURISDICTION  TO  ENFORCE  THE 
AGREEMENT.  NOR  0CE5  127(A)0)  IN  THAT 
THERE  NEVER  WAS  AN  ORDER  3Y  JUDGE  3RECKENR  I DGE 
REQUIRING  THE  PARTIES  TO  PERFORM  THE  AGREEMENT."  - 

THEN  DOWN  BELOW: 

"MR.  HERTZBERG:  I  TAKE  IT 

YOUR  HONOR  IS  DENYING  OUR  MOTION  THEN  ON  THE 
BASIS  OF  LACK  OF  JURISDICTION. 

"THE  COURT:  I  THINK  THAT  IS 

WHAT  IT  COMES  DOWN  TO.  SO  THE  MINUTE  ORDER 
WILL  SHOW  THAT  THE  MOTION  IS  DENIED." 

NOW,  LATER  IN  THE  TRANSCRIPT  THE  SPECIFIC  ORDER 
WAS  DEVELOPED  AND  I  SUGGEST  THAT  YOU  EACH  STUDY  THIS  ORDER, 
BECAUSE  I  THINK  YOU  ARE  REALLY  NOT  FOCUSING  ON  WHAT  THE 
DECISION  WAS. 

THE  DECISION  REALLY  DIDN'T  HAVE  ANYTHING  TO  DO 
WITH  LACK  OF  PERSONAL  JURISDICTION  OVER  MR.  ARMSTRONG, 
ALTHOUGH  IN  THE  TRANSCRIPT  WE  TALKED  ABOUT  IT. 

WE  TALKED  ABOUT  IT  IN  THE  ALTERNATIVE,  BUT  THE 
DECISION  WAS  AS  FOLLOWS: 

MOTION  OF  PLAINTIFF  CROSS-DEFENDANT  TO  ENFORCE 
SETTLEMENT  AGREEMENT  IS  DENIED  ON  THE  BASIS  THAT  JUDGE 
BRECKENRIDGE  DID  NOT  SIGN  AN  ORDER  OR  MAKE  AN  ORDER  REQUIRING 
THE  PARTIES  TO  PERFORM  THE  DOCUMENT  ENTITLED  "MUTUAL  RELEASE 
OF  ALL  CLAIMS  IN  THE  SETTLEMENT  AGREEMENT."  NOR  DID  JUDGE 
’  BRECKENRIDGE  SIGN  ANY  ORDER  RESERVING  JURISDICTION  IN  THE 
:  COURT  IN  THIS  CASE  TO  ENFORCE  SAID  AGREEMENT. 

THE  COURT  IS  AWARE  THAT  THE  PARTIES  STIPULATED  IN 
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THEIR  uOINT  STIPULATION  CF  DISMISSAL,  PAGE  2,  LINES  5  AND  5, 
"THIS  COURT  SHALL  RETAIN  JURISDICTION  AND  MADE  REOPEN  THIS 
CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF  ENFORCING  SAID  AGREEMENT. 

AND  FURTHER  [T. APPEARS  THAT  JUDGE  BRECKENRIDGE 
MAY  HAVE  BEEN  AWARE  OF  THAT  AGREEMENT  BETWEEN  THE  PARTIES, 

3UT  IT  NEVERTHELESS  APPEARS  THAT  JUDGE  BRECKENR I DGE  WAS  NOT 
ASKED  TO  AND  DID  NOT  ORDER  THE  PARTIES  TO  PERFORM  THE 
SUBJECT  AGREEMENT.  NOR  DID  HE  ORDER  CONTINUING  JURISDICTION. 
NOW,  THAT'S  THE  BASIS  FOR  THE  DECISION. 

IT  HAD  NOTHING  TO  DO  WITH  PERSONAL  JURISDICTION 
OVER  MR.  ARMSTRONG  AND  GOING  UP  TO  MARIN  COUNTY  TO  GET 
PERSONAL  JURISDICTION  OVER  HIM,  AND  IF  THAT  WAS  DONE  BECAUSE 
OF  MY  ORDER  IT  WAS  A  MISREADING  OF  MY  ORDER  AND  THE  REASONS 
FOR  IT. 

WE  TALK  ABOUT  PERSONAL  JURISDICTION,  BUT  THAT 
WASN'T  THE  BASIS  FOR  THE  ORDER. 

THE  BASIS  FOR  THE  ORDER.  WAS  JUDGE  BRECKENRIDGE 
NEVER  MADE  AN  ORDER  AND,  THEREFORE,  IT  WAS  INAPPROPRIATE 
UNDER  THE  LAW  FOR  THIS  COURT  TO  ENFORCE  THE  AGREEMENT,  AND 
THAT  WAS  THE  BASIS  OF  MY  DECISION  AND  THAT’S,  OF  COURSE  -- 
THAT  WAS  REV  I EWABLE  BY  DIRECT  APPEAL. 

AND  IF  YOU  DISAGREE  WITH  THAT,  THAT'S  THE 
APPROPRIATE  WAY  TO  PROCEED  NOT  TO  GO  TO  ANOTHER  SUPER  I  OR 
COURT  WITH  THE  SAME  CONTROVERSY. 

SO  I  CAUTION  THE  CHURCH  HERE.  I  MAY  NOT  BE  THE 
JUDGE,  BUT  I  CAUTION  THE  CHURCH  THAT  IF  YOU  ARE . M I S READ  I NG 
MY  ORDER  BECAUSE  OF  A  COMMENT  I  MADE  IN  THE  TRANSCRIPT  THAT 
YOU  SHOULD  LOOK  AT  THE  ORDER  I  ACTUALLY  MADE. 
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IT  HAS  NOTHING  TO  DO  WITH  PERSONAL  (JURISDICTION 
OVER  GERALD  ARMSTRONG.  IT  HAD  TO  DO  WITH  WHETHER  JUDGE 
SRECKENR I DGE  HAD  ORDERED  THE  ENFORCEMENT  OF  THE  AGREEMENT, 

AND  THAT'S  THE  SOLE  BASIS  FOR  MY  FAILURE  TO  ORDER  AS  WAS 
REQUESTED  THAT  GERALD  ARMSTRONG  NOT  BREACH  THE  AGREEMENT. 

I  GIVE  YOU  THAT  AS  AN  ASIDE.  I  CAN'T  HELP  BUT 
NOTICING  THE  MISREADING  AND  M l S CHARACTER  I ZAT I  ON  OF  MY  ORDER 
OF  DECEMBER  23RD,  1991. 

NOW,  I  DO  THINK  THAT  THE  PEREMPTORY  CHALLENGE  IS 
PROBAB.Y  WELL  TAKEN. 

THERE  IS  A  CLOSE  ISSUE  UNDER  C.C.P.  170.6  IN  THAT 
TECHNICALLY  THIS  WAS  D-IRECTED  TO  THIS  COURT  FROM  THE  MASTER 
CALENDER  THROUGH  THE  ORDER  OF  JUDGE  MALLANO  PORTRAYED  IN  THE 
MINUTE  ORDER  OF  JUDGE  O'BRIEN'S  DEPARTMENT,  AND  TECHNICALLY 
THAT  REQUIRES  AT  LEAST  ARGUABLY  THAT  THE  170.6  CHALLENGE  BE 
FILED  IN  THE  MASTER  CALENDAR. 

IT  WASN'T  DONE.  I  DON'T  KNOW  THE  SIGNIFICANCE 
OF  IT,  BUT  THAT'S  THE  ONLY  DEFICIENCY  THAT  I  CAN  SEE. 

I  DON'T  SEE  HOW  THE  FACT  THAT  THERE  WAS  ANOTHER 
CASE  THAT  MAY  BE  SIMILAR  OR  THAT  THERE  IS  A  PENDING  MATTER 
IN  DEPARTMENT  1  WHICH  MAY  DISPOSE  OF  THIS  CASE  AND  WOULD 
DIMINISH  THE  CHURCH'S  RIGHT  TO  FILE  A  170.6  HERE. 

HOWEVER,  YOU  HAVE  ASKED  FOR  TIME,  AND  I  WILL  GIVE 
YOU  TIME  NOW  TO  ARGUE  IT  AND  PERHAPS  TIME  TO  3RIEF  IT. 

I  GUESS  I  HAD  3ETTER  ASK  THIS,  BECAUSE  THIS  CAME 
FROM  ANOTHER  COUNTY. 

HAS  THE  CHURCH  FILED  ANY  PRIOR  PEREMPTORY 

CHALLENGE? 
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MR.  WILSON: 


NO  . 


R  U  l 


_  E  1  104.1  PROVIDE: 


170.5  CHALLENGE  ASSERTING  A  CHALLENGE  TO  AN  I.C.  JUDGE 
MUST  BE  MADE  WITHIN  10  DAYS  AFTER  NOTICE  OF  ASSIGNMENT. 

IF  YOU  LOOK  AT  1104.3  IT  SAYS  EFFECTIVE,  WHICH  IS 
ENTITLED  EFFECTIVE. 

IT  SAYS  THAT  UPON  THE  MAKING  OF  SUCH  A  CHALLENGE 
THE  ASSIGNED  I.C.  JUDGE  SHALL  IMMEDIATELY  TRANSFER  THE  CASE 
TO  DEPARTMENT  1  FOR  REASSIGNMENT. 

I  READ  THOSE  TOGETHER  TO  MEAN  THE  CHALLENGE  -- 
THE  170.6  CHALLENGE  SHOULD  BE  FILED  IN  THE  COURT  OF  THE  I.C. 
JUDGE  TO  WHICH  THE  CASE  IS  ASSIGNED,  WHICH  IS  WHY  IT  WAS 
FILED  HERE. 

THE  COURT:  I  THINK  --  YOU  HAVE  TO  READ  THAT  RULE 

IN  VIEW  OF  THE  ASSIGNMENT  PROCEDURES  THAT  ARE  SPELLED  OUT 
IN  THE  RULES,  AND  THIS. CASE  WAS  ORIGINALLY  ASSIGNED  TO  THE 
I.C.  DEPARTMENT  ACCORDING  TO  ITS  NUMBER,  JUDGE  HOROWITZ'S 
DEPARTMENT.  AND  YOU  WOULD  HAVE  HAD  10  DAYS  TO  CHALLENGE  HIM 
THERE  WITH  REGARD  TO  THAT  ASSIGNMENT. 

THAT'S  WHAT  THAT  RULE  REFERS  TO,  BUT  THIS  CASE 
REALLY  WAS  ASSIGNED  FROM  THE  MASTER  CALENDAR  JUDGE  O'BRIEN 
AND  SITS  IN  THE  MASTER  CALENDAR  AND  HE  HEARS  THIS  KIND  OF 
REMEDY  IN  ALL  THE  CASES  --  ALMOST  ALL  THE  CASES  IN  THE 
BUILDING  EXCEPT  FOR  THOSE  THAT  ARE  FILED  UNDER-  MY  NUMBERS  A~ 
THIS  POINT. 

BASICALLY  THIS  WAS  A  MASTER  CALENDAR  ASSIGNMENT. 
JUDGE  MALLANO  MADE  THE  ASSIGNMENT.  HE  CALLED  ME  AND  TOLD  ME 
HE  WAS  DOING  IT. 

HE  CALLED  O'BRIEN'S  DEPARTMENT  AND  TOLD  HIM  TO  DC 
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IT.  THE  MINUTE  ORDER  REF.ECTS  IT  WAS  DEPARTMENT  1 ’ S  C  R  D  t  R  . 

SO  THIS  DOES  NOT  FALL  WITHIN  THE  RULE  'CU  hAV- 


JUST  READ. 

MR.  MORANTZ:  WE  WOULD  LIKE  SOME  TIME  TO  BRIEF  IT. 

WE  THINK  THIS  IS  A  SITUATION  THAT  IS  VERY  UNIQUE. 
IN  FACT ,  IT  MAY  NOT  ACTUALLY  APPEAR  BEFORE  SINCE  THE  FAST- 
TRACK  RULES  HAVE  COME  INTO  PLACE. 

WHEN  WE  LOOK  AT  THE  PURPOSE  OF  THE  PEREMPTORY, 
WHICH  IS  TO  GET  RID  OF  ONE  JUDGE  BEFORE  THE  JUDGE  HAS  MADE 
SOME  RULING  IN  THE  CASE  OR  SOMEHOW  INDICATED  SOME  FACTUAL 
FINDING  AS  BEING  A  MATTER  OF  RIGHT  TO  EACH  SIDE,  AND  YOU  LOOK 
AT  THE  I.C.  RULES  WHICH  ARE  TO  HAVE  RELATED  CASES  TRIED 
BEFORE  THE  SAME  JUDGE,  JUDICIAL  ECONOMY  NOT  TO  HAVE  MATTERS 
3 1  FURCATED,  NOT  TO  HAVE  FORUM  SHOPPING,  AND  WE  SEE  SOMETHING 
HERE  KIND  OF  IN  THE  MIDDLE. 

WE  WISH  TO  LOOK  INTO  WHAT  HAPPENS  WHEN  YOU  HAVE 
ARMSTRONG  WON  THIS  MATTER  BEFORE  THIS  COURT.  THIS  COURT 
MADE  CERTAIN  FACTUAL  FINDINGS  IN  RELATIONSHIP  TO  ITS 
DECISION. 

IT  MADE  A  FACTUAL  FINDING  WHETHER  OR  NOT  JUDGE 
3RECKENR I DGE  HAD  THE  SETTLEMENT  AGREEMENT  BEFORE  IT,  WHETHER 
OR  NOT  JUDGE  BRECKENRIDGE  HAD  ACTUALLY  READ  IT,  WHETHER  HE 
WOULD  HAVE  SIGNED  IT. 

THE  COURT  MADE  COMMENTS  ABOUT  PUBLIC  POLICY. 

AND  AT  THAT  PARTICULAR  POINT  IN  TIME  THEY  WERE  GOING  TO 
FILE  THE  SAME  LAWSUIT  SEEKING  THE  SAME  LEAVE  SOMEWHERE  ELSE 
AFTER  THIS  COURT  ALREADY  MADE  SOME  FACTUAL  DETERMINATIONS. 

DEPARTMENT  1,  3ASED  UPON  OUR  FILING  --  IMPROPER 
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FILING  AND  RELATED  ACTS  WE  COME  IN  AND  SAY  THIS  MAT'ER  UAS 
ALREADY  BEEN  BEFORE  THIS  COURT.  THIS  COURT  ALREADY  HAS  MADE  — 

THE  COURT:  YOU  FILED  THAT  DOCUMENT  3UT  YOU  DIDN'T. 

THE  FILING  STAMP  SHOWS  YOU  HAVE  FILED  THAT  IN  --  I  MEAN 
THIS  IS  THE  CLERK  WHO  IS  THE  COURT  CLERK  IN  DEPARTMENT  85, 

SO  YOU  MUST  HAVE  FILED  IT  IN  '85. 

MR.  MORANTZ:  NO,  YOUR  HONOR.  I  THINK  IT  GOT  FILED 

AS  AN  EXHI3IT.  IT  WAS  FILED  IN  DEPARTMENT  1  INITIALLY. 

THE  COURT:  MAYBE. 

MR.  MORANTZ:  I  FILED  IT  AS  AN  EXHIBIT  IN  A  REQUEST 

FOR  CONTINUANCE. 

THE  COURT:  THE  POINT  IS  YOU  'DIDN’T  ASK  FOR  A  HEARING. 

MR.  MORANTZ:  YOU  DON’T  UNDER  THOSE  RULES. 

THE  COURT:  LOOK,  YOU  DON'T  IF  YOU  ARE  JUST  FILING  A 

RELATED  CASE  NOTICE,  BUT  THIS  NOTICE  REALLY  IS  A  MOTION  THE 
WAY  I  READ  IT,  IS  A  MOTION  TO  DISMISS  THE  CASE  ON  THE  3ASIS 
THAT  IT’S  AN  IMPROPER  FILING. 

THAT'S  THE  TITLE  OF  YOUR  MOTION,  AND  THE  BASIS 
IMPLICITLY  IS  THAT  THEY  ARE  COLLATERALLY  ESTOPPED,  HAVING 
PARTICIPATED  IN  THE  SAME  CONTROVERSY;  IN  THE  53  CASE  --  THE 
NO.  53  OR  IN  DEPARTMENT  56. 

NOW,  THAT  PROBABLY  SHOULD  BE  HEARD  BEFORE  A 
WHOLE  BUNCH  OF  ACTIVITY  HAPPENS,  THAT  IS,  WHERE  YOU  ARE 
GOING  *0  BE  ARGUING  THAT  VERY  THING  IN  OPPOSITION  TO  A  MOTION 
FOR  PRELIMINARY  INJUNCTION  AND  OPPOSITION  TO  A  PEREMPTORY 
CHALLENGE. 

IN  OTHER  WORDS,  THAT  SORT  OF  CUTS  ACROSS  THE 
EXISTENCE  OF  THIS  MARIN  COUNTY  CASE.  AND,  THEREFORE,  IT 
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SEEMS  TO  ME  THAT  WHATEVER  WE  00  HERE  YOU  OUGHT  TO  REALLY  SEE< 
AN  EARLY  HEARING  ON  THAT  MOTION  AND  MAKE  SURE  THAT  YOU,  IF 
YOU  ARE  SEEKING  A  DISMISSAL  THAT  YOU  MAKE  THAT  CLEAR  TO 
DEPARTMENT  1,  SECAUSE  LOOKING  AT  THE  TITLE  THERE  IS  NO 
HEARING  DATE  SET. 

THEY  MAY  NOT  EVEN  HAVE  READ  THIS  MOTION.  THE 
LAW  CLERK  MAY  BE  GOING  OVER  IT  JUST  TO  FIND  OUT  IF  THEY  ARE 
RELATED  AND  EVENTUALLY  MAY  BE  DEEMED  RELATED. 

IF  IT  WERE  DEEMED  RELATED  IT  WOULD  PROBABLY  COME 

HERE  . 

MR.  MORANTZ:  THAT’S  WHAT  HAPPENED.  I  BELIEVE  THAT  IS 
WHAT  HAPPENED. 

THEY  FILED  THEIR  OPPOSITION  TO  THAT  NOTICE  AND 
DEPARTMENT  1  HAS  RULED  UPON  THAT. 

'HE  COURT:  THAT  IT  WAS  RELATED?  WHEN  WAS  THAT? 

MR.  MORANTZ:  I  ASSUME  — 

'HE  COURT:  THIS  HAS  NOT  BEEN  SENT  HERE  AS  A  RELATED 

CASE.  THE  MINUTE  ORDER  DOESN'T  SHOW  IT. 

THE  MINUTE  ORDER  DOESN'T  SHOW  DEPARTMENT  1  WAS 
AWARE  OF  THE  RELATED  CASE  NOTICE  AT  THE  TIME  THEY  MADE  THE 
ORDER  TODAY. 

HR.  MORANTZ:  YESTERDAY  AFTERNOON  I  BROUGHT  A  MOTION 

TO  DEPARTMENT  85  TO  CONTINUE  THE  PRELIMINARY  HEARING  BECAUSE 
THE  NO'ICE  OF  RELATED  CASE  WAS  PENDING  IN  DEPARTMENT  I, 

AND  DEPARTMENT  85  SHOULD  NOT  RULE  ON  THE  PRELIMINARY 
INJUNCTION  UNTIL  DEPARTMENT  I  SO  RULES. 

■  AND  JUDGE  O'BRIEN  CONTINUED  THAT  TO  THIS  MORNING 
AND  SAID  POSSIBLY  THE  ISSUE  WITH  YOUR  HONOR  WHETHER  OR  NOT 
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IT  WAS  TO  BE  TRANSFERRED  -ERE  WOULD  3E  RULED  UPON. 

WHEN  WE  SHOWED  UP  THIS  MORNING  IN  DEPARTMENT  35 
WE  NEVER  SPOKE  TO  JUDGE  O'BRIEN,  WHOSE  CLERK  CALLED  US  IN 
THE  HAL-WAY  AND  SAID  DEPARTMENT  1  HAS  SENT  IT  HERE. 

I  CONSTRUE  THAT  AS  DEPARTMENT  1,  AFTER  *E  BROUGHT 
IT  JUDGE  O'BRIEN'S  ATTENTION  POSSIBLY  JUDGE  0'3RIEN  --  IT'S 
MY  ASSUMPTION  LOOKING  FROM  THAT  PROCEDURAL  HISTORY  IS  THAT 
WHAT  HAPPENED  DEPARTMENT  1  HAS  RULED  THIS  IS  A  RELATED  CASE 
AND  SENT  IT  HERE. 

THE  COURT:  I  THINK  YOU  ARE  SPECULATING.  NOTHING  IN 

THE  MINUTE  ORDER  SHOWS  THAT. 

JUDGE  O'BRIEN  DIDN'T  SAY  ANYTHING  LIKE  THAT 

TO  ME. 

I  DIDN'T  KNOW  THERE  WAS  THIS  NOTICE  UNTIL  YOU 
POINTED  IT  OUT  TO  ME. 

MR.  MORANTZ:  IF  WE  HAVE  AN  OPPORTUNITY  TO  BRIEF  THIS 

--  IF  IT'S  A  RELATED  CASE  AND  IT  HAS  THE  SAME  PARTIES  IN 
BOTH  CASES,  HAS  THE  FACT  THE  JUDGE  --  YOUR  HONOR  MADE  A 
RULING  REFLECTING  THESE  ISSUES  PRECLUDE  A  170. 

THE  COURT:  THAT'S  AN  INTERESTING  QUESTION.  I  DON'T 
KNOW  THE  ANSWER  TO  THAT. 

MR.  WILSON:  I  DON’T  THINK  IT  NEEDS  ANY  BRIEFING. 

THERE  IS  NOTHING  IN  THE  RULES  THAT  SAYS  WHEN  YOU  HAVE  A 
RELATED  CASE  YOU  DON'T  GET  A  PEREMPTORY  CHALLENGE.  IF  YOU 
LOOK  AT  THE  RULES  THERE  IS  CLEAR  -- 

THE  COURT:  THERE  REALLY  COULDN'T  BE.  OFTENTIMES 

RELATED  CASES  INVOLVE  OTHER  PARTIES  THAT  WEREN'T  IN  THE  FIRST 


CASE  . 
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The 


C  A  M  C 


when  you  have  the  same  parties, 

CONTROVERSY  THERE  IS  AN  ARGUMENT  AT  LEAST  UNDER  170.6. 

I  DON'T  KNOW  IT'S  EVER  3EEN  DECIDED. 

WHAT  I  AM  SUGGESTING  IS  THAT  THIS  IS  A  CLOSE 
ENOUGH  QUESTION  THAT  I  AM  WILLING  TO  HAVE  YOU  BRIEF  IT. 

I  ALSO  AM  GOING  TO  SUGGEST  TO  DEPARTMENT  I  THAT 
THEY  DECIDE  YOUR  REQUEST,  BECAUSE  IF  THIS  IS  —  I  THINK  YOU 
ARE  ASKING  FOR  DISMISSAL;  IS  THAT  RIGHT? 

MR.  MORANTZ:  IF  WE  HAVEN'T  ASKED  FOR  IT  EXPRESSLY  I 

THINK  WE  SHOULD. 

THE  COURT:  I  DIDN'T  SEE  THE  WORD.  WHEN  YOU  ARE 

SAYING  IT'S  IMPROPERLY  FILED  WHAT  WOULD  DEPARTMENT  I  DO  IF 
THEY  FOUND  IT  WAS  IMPROPERLY  FILED? 

MR.  GREENE:  THEY  WOULD  DISMISS  IT  ACCORDING  TO  THE 

LOCAL  RULE. 

THE  COURT:  THAT  NEEDS  TO  BE  GIVEN  SOME  ATTENTION, 

AND  BEFORE  A  WHOLE  BUNCH  OF  ACTIVITY  HAPPENS  IN  THIS  WE  WILL 
CALL  IT  THE  MARIN  COUNTY  CASE  OR  THE  95  CASE. 

MR.  WILSON:  YOUR  HONOR,  I  THINK  THE  MATTER  IS  EASILY 
DISPOSED  OF  EVEN  IF  YOU  LOOK  AT  170.6  WHICH  SAYS  IN  ITS  . 

LAST  PARAGRAPH  THAT  THE  FACT  THAT  A  JUDGE,  COURT  COMMISSIONER 
OR  REFEREE  HAS  PRESIDED  AT  OR  ACTED  IN  CONNECTION  WITH  THE 
PRETRIAL  CONFERENCE  OR  OTHER  HEARING,  PROCEEDING,  ET  CETERA 
AND  NOT  INVOLVING  A  DETERMINATION  OF  CONTESTED  FACT  ISSUES 
RELATING  TO  THE  MERITS  SHALL  NOT  PRECLUDE  THE  LATER  MAKING 
OF  THE  MOTION. 

NOW,  THE  ONLY  QUESTION  YOU  HAVE  TO  ADDRESS  IS 
WHAT  YOU  DID  IN  DECEMBER.  DID  THAT  INVOLVE  A  DETERMINATION 
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OF  A  CONTESTED  FACT  ISSUE  ON  TmE  MERITS. 

IT  DID  NOT.  'HE  MERITS  OF  THAT  MOTION  * E RE 
WHETHER  MR.  ARMSTRONG  SHOULD  3E  ENJOINED  FROM  CERTAIN 
ACTIVITIES,  AND  YOU  DECIDED,  AS  YOU  HAVE  CORRECTLY,  WHAT 
YOU  DECIDED  WAS  YOU  DIDN'T  HAVE  JURISDICTION  BECAUSE 
JUDGE  BRECKENRIDGE  HAD  NOT  SIGNED  THE  SETTLEMENT  AGREEMENT. 

THERE  WAS  NO  CONTESTED  FACT  ISSUE  THAT  YOU 
DECIDED  AS  TO  THE  MERITS. 

AND,  THEREFORE,  EVEN  IF  MR.  MCRANTZ  IS  RIGHT 
AND  SOMEHOW  BECAUSE  IT'S  A  RELATED  CASE  YOU  LOOK  AT  IT  AS 
IF  IT  WAS  THE  SAME  CASE,  EVEN  IF  IT  WAS  THE  SAME  CASE  THIS 
CHALLENGE  IS  TIMELY  AND  PROPER,  AND  THERE  IS  NO  NEED  TO  BRIEF 
IT. 

THE  COURT:  I  THINK  THAT'S  MUCH  CLOSER,  3ECAUSE  I  KNOW 

THERE  ARE  CASES  HOLDING  THAT  HEARING  A  MOTION  DOES  NOT 
CONSTITUTE  A  DETERMINATION  ON  THE  MERITS. 

BUT  I  THINK  THERE  ARE  CASES  HOLDING  THAT  HEARING 
AND  DETERMINING  A  REQUEST  FOR  INJUNCTIVE  RELIEF  OR  WHICH  WAS 
--  WHAT  WAS  BEING  SOUGHT  -IN  MY  DEPARTMENT  IN  DECEMBER  IS 
A  DETERMINATION  WHICH  BAR'S  A  LATER  PEREMPTORY  CHALLENGE. 

MR.  WILSON:  IF  YOU  DETERMINE  CONTESTED  FACT  ISSUES 

THAT -RELATE  TO  THE  MERITS  -- 

THE  COURT:  YOU  KNOW,  THERE  IS  CERTAINLY  AN  ARGUMENT 

WHAT  I  DETERMINED  WAS  A  CONTESTED  FACT  ISSUE. 

I  MEAN,  IN  RETROSPECT  OFTENTIMES  CONTESTED  FACTS 
AREN'T  REALLY  CONTESTED  BECAUSE  ONE  PARTY'S  WRONG  AND  THE 
OTHER  FARTY'S  RIGHT,  BUT  YOU  WERE  URGING  THAT  JUDGE 
BRECKENRIDGE  HAD  ORDERED  THE  ENFORCEMENT  OF  THAT  AGREEMENT 
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AND  YOl  WERE  ORDERING  THAT  JUDGE  8RECKENR I DGE  HAD  ORDERED 
CONTINUING  JURISDICTION. 

AND  IT  WAS  ONLY  WHEN  WE  CAREFULLY  READ  THE 
DOCUMENTS  THAT  WE  FOUND  THAT  THE  PARTIES  HAD  STIPULATED  TO 
SUCH  AN  ORDER,  3UT  JUDGE  3RECKENR I DGE  HAD  NEVER  FOLLOWED 
THROUGH  AND  DONE  IT.  AND  THAT  WAS  IN  THE  NATURE  OF  A 
CONTESTED  FACT. 

I  AM  NOT  DECIDING  THIS,  BUT  IT  CERTAINLY  IS  NOT  -- 

MR.  HERTZ3ERG :  I  AM  MR.  HERTZBERG.  I  WAS  BEFORE  YOU 

IN  DECEMBER. 

MR.  GREENE:  I  OBJECT  TO  MR.  HERTZBERG  THE  SAME  WAY 

OPPOSING  COUNSEL  OBJECTED  TO  MR.  BERRY.  HE  HAS  NOT  BEEN 
ADMITTED  FOR  THE  PURPOSES  OF  THIS  PROCEEDING.  HE  IS  NOT  A 
MEMBER  OF  THE  CALIFORNIA  BAR  AND  HE  IS  NOT  PROPERLY  BEFORE 
THE  COURT. 

THE  COURT:  ALL  RIGHT.  THEN  I  THINK  WE  HAD  BETTER 

STICK  WITH  COUNSEL. 

MR.  WILSON:  THE  POINT  I  WAS  GOING  TO  MAKE,  THE  ISSUE 

YOU  RULED  ON,  THE  FACT  ISSUE  RELATED  TO  JURISDICTION  NOT 
TO  THE  MERITS  OF  WHETHER  MR.  ARMSTRONG  SHOULD  BE  ENJOINED. 

THE  COURT:  YOU  ARE  USING  THE  WORD  JURISDICTION. 

WE  DID  USE  THAT  WORD. 

IF  YOU  LOCK  AT  THE  MINUTE  ORDER  IT  DOESN'T 
USE  THE  WORD  JURISDICTION.  I  WAS  APPLYING  THE  FACTS  YOU 
3ROUGHT  BEFORE  ME  TO  THE  LAW  THAT  YOU  CITED,  AND  I  MADE 
HOLDINGS  THAT  THAT  LAW  DID  NOT  SUPPORT  THE  REMEDY  THAT 
YOU  SOUGHT. 

NOW,  THAT  CONTROVERSY  WAS  WHETHER  OR  NOT  THERE 
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WAS  AN  ORDER  REQUIRING  JUDGE  --  REQUIRING  MR.  ARMSTRONG  TO 
COMPLY  WITH  THE  AGREEMENT ,  AND  I  DETERMINED  THERE  WAS  NO 
ORDER  AND  THERE  WAS  NO  LEGAL  BASIS  FOR  ME  MAKING  THE  ORDER 
THAT  YOU  SOUGHT. 

NOW ,  AS  WE  TALK  ABOUT  THIS  I  AM  WONDERING 
SOMETHING  THAT  I  HADN’T  THOUGHT  OF  BEFORE  AND  THAT  IS  THE 
COMPLAINT  THAT  YOU  FILED  IN  MARIN  COUNTY. 

LOOKING  AT  THIS  FILE  I  SURE  AM  GLAD  WE  HAVE  A 
RULE  REQUIRING  BLUE  BACKS.  I  DID  FINALLY  FIND  THE 
COMPLAINT  AND  MAYBE  --  IT’S  HARD  TO  TALK  ABOUT  SOMETHING 
WITHOUT  GETTING  INTO  IT,  BUT  MAYBE  THIS  COMPLAINT  IS  A  TOTALLY 
DIFFERENT  SITUATION. 

MR.  WILSON:  IT  IS  A  NEW  CASE. 

THE  COURT:  WELL,  MAYBE  WHAT  YOU  ARE  SAYING  IS  YOU 

ARE  ACCEPTING  THE  FACT  THAT  THERE  WAS  NO  ORDER  FROM 
JUDGE  BRECKENRIDGE  AND  --  BUT  YOU  ARE  SAYING  THERE  WAS  AN 
AGREEMENT  AND  YOU  WANT  TO  PURSUE  A  -LEGAL  REMEDY  FOR  BREACH  OF 
CONTRACT  WITHOUT  REGARD  TO  THE  FACT. 

MR.  WILSON:  EXACTLY.  WHEN  YOU  MADE  YOUR  ORDER  IN 

DECEMBER,  HOWEVER,  YOUR  --  WHEN  YOU  LOOK  AT  THE  TRANSCRIPT 
WE  CONCLUDED  THAT  YOU  --  THIS  COURT  WAS  SAYING  IT  DIDN'T  HAVE 
JURISDICTION. 

THE  COURT:  THAT  WAS  A  TOTAL  MISREADING. 

MR.  WILSON:  I  UNDERSTAND  THAT.  WE  LOOKED  AT  THE 

CONTRACT . 

MR.  ARMSTRONG  WAS  IN  MARIN  COUNTY.  THAT'S  WHERE 
HE  HAS  LIVED  AND  WHERE  THE  BREACHES  WERE  OCCURRING.  THAT'S 


WHY  WE  SUED  IN  MARIN  COUNTY. 
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THE  COURT: 


JURISDICTION  IN  THAT  WAY  WAS  NEVER  THE 


WORD  NEVER  THE  -- 

MR.  WILSON:  PERHAPS  IT  WAS  NOT  THE  RIGHT  WORD  TO  USE. 

THE  COURT:  .MOVING  IT  UP  TO  MARIN  COUNTY  -- 

MR.  WILSON:  IT  WAS  A  QUESTION  OF  VENUE. 

MR.  GREENE  ARGUED  THE  CLAUSE  PURPORTED  TO 
CONFER  THAT  JURISDICTION  WAS  REALLY  A  VENUE  CLAUSE. 

THE  COURT:  LOOK,  l  AM  JUST  SAYING  YOU  NEED  TO  DECIDE, 

YOU  NEED  TO  GET  A  DECISION  WHETHER  THIS  IS  THE  SAME 
CONTROVERSY  AS  I  DECIDED  OR  A  DIFFERENT  ONE. 

THERE  IS  AN  ARGUMENT  ON  BOTH  SIDES  OF  THAT. 

MR.  WILSON:  WE  CLEARLY  BELIEVE  IT'S  A  DIFFERENT 

CASE. 

THE  CASE  YOU  MADE  YOUR  RULING  ON  WAS  A  CASE 
STARTED  BACK  IN  1982.  IT  INVOLVED  ARMSTRONG,  MARY  SUE 
HUBBARD  IN  A  DIFFERENT  -- 

THE  COURT:  I  ONLY  GOT  IT  ON  THE  CONTROVERSY  ABOUT 

ARMSTRONG  BREACHING  THE  AGREEMENT  OF  CONFIDENTIALITY.  THAT 
DEFINITELY  WAS  THE  CONTROVERSY  BEFORE  ME. 

HOWEVER,  IT  WAS  BEFORE  ME  ONtLY  ON  THE  BASIS 
OF  SEEKING  IN  EFFECT  A  MANDATORY  INJUNCTION,  I  THINK. 

I  DON'T  THINK  THERE  WAS  ANY  DAMAGES  SOUGHT. 

MR.  WILSON:  IT  WAS  A  REMEDY  THAT  WAS  SOUGHT  UNDER 

THE  SETTLEMENT  AGREEMENT. 

THE  COURT:  WAS  IT  SOUGHT  UNDER  THE  SETTLEMENT 

AGREEMENT  OR  WAS  IT  SOUGHT  UNDER  WHAT  YOU  THOUGHT  WAS  A 
BRECKENRIDGE  ORDER? 

MR.  WILSON:  IT  WAS  SOUGHT  UNDER  THE  SETTLEMENT 
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APPEARANCES 


C  CON  T 


FOR  THE  DEFENDANT: 


HUB  LAW  OFFICES 
BY:  FORD  GREENE 

711  SIR  FRANCIS  DRAKE  BOULEVARD 
SAN  ANSELMO,  CALIFORNIA  94960 
TELEPHONE:  (415)  258-0360 


AND 

PAUL  MORANTZ 
ATTORNEY  AT  LAW 
P.O.  BOX  511 

PACIFIC  PALISADES,  CALIFORNIA  90272 
TELEPHONE:  459-4745 


FOR  AMICUS  CURIAE:  LEWIS,  D'AMATO,  BRISBOIS  S  3 1 SGAARD 

BY:  GRAHAM  E.  BERRY 

221  NORTH  FIGUEROA  STREET 
SUITE  1200 

LOS  ANGELES,  CALIFORNIA  90012 
TELEPHONE:  (213)  250-1800 
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AGREEMENT . 


THE  COURT:  YOU  ARE  ARGUING  THE  MARIN  COUNTY  CASE 

IS  THE  SAME  AS  WHAT  YOU  SOUGHT  BEFORE  ME. 

MR.  WILSON:  NO.  YOUR  ORDER  WAS  YOU  COULD  NOT 
ENFORCE  THE  SETTLEMENT  AGREEMENT. 

WHAT  WAS  OUR  REMEDY ,  FILE  A  NEW  ACTION.  WE  FILED 
A  NEW  ACTION. 

THE  COURT:  I  UNDERSTAND  THAT  ARGUMENT. 

I  NEVER  HELD  THAT,  BECAUSE  BRECKENRIDGE  DIDN'T 
ORDER  THE  PARTIES  TO  COMPLY  WITH  THE  AGREEMENT  THAT  THEY 
WERE  FREE  TO  BREACH  IT  WITHOUT  HAVING  ANY  REMEDY. 

MR.  WILSON:  YOU  HELD  BECAUSE  HE  DIDN'T  SIGN  THE 

AGREEMENT  YOU  WEREN'T  GOING  TO  ENFORCE  IT. 

THE  COURT:  I  WASN'T  GO  I TO* JVD I C I ALLY ' ENFORCE  IT, 

BUT  THAT  ISN'T  A  HOLDING  THE  PARTIES  ARE  IMMUNE  FROM  A 
BREACH  OF  CONTRACT  ACTION. 

MR.  WILSON:  WE  DID  NOT  THINK  THAT  WAS  WHAT  YOUR 

RULING  WAS.  WE  FELT  YOUR  RULING  WAS,  WELL,  WE  HAVE  TO  FILE 
A  NEW  ACTION. 

:WE  FILED  A  NEW  ACTION.  IT  IS  A  NEW  CASE. 

WHETHER  IT  WAS  FILED  IN  MARIN  OR  HERE  IT'S  A  DIFFERENT  CASE. 

THE  COURT:  AS  I  THINK  ABOUT  IT  MAYBE  THE  MOST 

EXPEDITIOUS  .THING  TO  DO  IS  TO  JUST  ACCEPT  THE  170  AND  LET  IT 
GO  AS  A  NEW  CASE,  DIFFERENT  3ASES  AND  LET  DEPARTMENT  1  DECIDE. 

MAYBE  THEY  HAVE  ALREADY  DECIDED  THE  RELATED 
CASE.  THEM  WE  GET  BACK  TO  THE  SAME  PROBLEM. 

IF  THEY  HAVE  RELATED  IT  HERE  THEN  YOU  DO  GET  TO 
THIS  PROBLEM  ON  THE  PEREMPTORY  CHALLENGE.  YOU  GET  TO  THAT 
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PROBLEM  WHETHER  OR  NOT  A  PARTY  IS  MORE  OR  LESS  COLLATERALLY 
ESTOPPED  AFTER  HAVING  LITIGATED  ThE  SAME  CONTROVERSY  EVEN 
THOUGH  TT'S  A  DIFFERENT  FORMAT. 

MR.  WILSON:  I  DON'T  THINK  THAT'S  WHAT  THE  RULE  SAYS. 

MR.  MORANTZ:  I  KNOW  THE  COURT  -- 

THE  COURT:  WHAT  ARE  YOU  GOING  TO  DO  NOW?  I  CERTAINLY 

WON'T  ACT  UNTIL  THIS  IS  DECIDED,  AND  YOU  HAVE  A  PRELIMINARY 
INJUNCTION  OUT  THAT'S  RUNNING  OUT  ON  MAY  4TH . 

MR.  WILSON:  IF  IT'S  GOING  TO  BE  BRIEF  IT  SHOULD  BE 

CONTINUED. 

MR.  MORANTZ:  THEY  ARE  THE  ONE  WHO  FILED  THIS.  OUR 

POSITION  IS  WE  WANT  AN  OPPORTUNITY  TO  BRIEF  IT. 

WE  DIDN’T  CREATE  THIS  PROBLEM.  WE  DO  OBJECT  TO 

IT. 

THE  COURT:  DO  YOU  ASSERT  THE  RIGHT  TO  A  JURY  TRIAL 

ON  YOUR  MARIN  COUNTY  ACTION? 

MR.  WILSON:  YES.  WE  ASSERT  THE  RIGHT  TO  A  JURY  TRIAL. 
THE  JUDGE  DETERMINES  -- 

THE  COURT:  ULTIMATELY. 

MR.  WILSON:  WE  HAVEN'T  MADE  THAT  DECISION  YET. 

THE  COURT:  THAT  SORT  OF  SAYS  IT’S  A  DIFFERENT  CASE 
THAN  THE  ONE  I  DECIDED. 

MR.  WILSON:  WE  CERTAINLY  HAVE  A  RIGHT  TO  A  JURY  TRIAL 
FOR  THE  DAMAGES  ISSUE. 

WHETHER  WE  WOULD  DECIDE  TO  TRY  THE  CASE  TO  A  JURY 

OR  NOT  -- 

THE  COURT:  THAT’S  YOUR  CHOICE.  I  AM  USING  THAT  AS 

SORT  OF  A  -- 
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MR.  MORANTZ: 


WHAT  HAPPENED  IN  THE  FIRST  CASE  WAS  THEY 
ASKED  FOR  MONETARY  DAMAGES  AND  ASKED  PURSUANT  TO  CLAUSES 
IN  THE  CONTRACT  THAT  CALL  FOR  $50,000  LIQUIDATED  DAMAGES 
THEY  ASKED  FOR  SPECIFICALLY  SET  FORTH  IN  THE  CONTRACT, 

THE  COURT:  IN  OTHER  WORDS,  THEY  ASKED  FOR  THAT  IN 

THE  53  CASE? 

MR.  MORANTZ:  YOU  MADE  OTHER  FACTUAL  FINDINGS.  THEY 

HAVEN'T  ALL  --  YOU  MADE  SEVERAL  OTHER  FINDINGS,  AND  YOU  MADE 
COMMENTS  ABOUT  DURESS  AND  CERTAIN  MATTERS  DURING  THE  COURSE 
OF  THOSE  72  PAGES. 

YOU  MADE  COMMENTS  EVEN  WHY  YOU  WOULD  FIND  JUDGE 
BRECKENRIDGE  DID  NOT  READ  IT  BECAUSE  OF  THE  PUBLIC 
POLICIES . 

"HE  COURT:  NO.  I  THINK  WHAT  I  SAID  IS-  THAT  HAD  HE 
BEEN  ASKED  TO  MAKE  AN  ORDER  I  WAS < SPECULATING PROBABLY 
WOULDN'T  HAVE  FOR  THOSE  PUBLIC  POLICY  REASONS,  IN  VIEW  OF 
THE  NATURE  OF  THIS  AGREEMENT. 

IT  WOULD  JUST  BE  A  MISHMASH  FOR  THE  COURT  OR  ORDER 
THE  COMPLIANCE  WITH  THAT  AGREEMENT. 

MR.  MORANTZ:  YOU  ALSO  MADE  COMMENTS  ABOUT  THE ^SUBJECT 

OF  WHETHER  OR  NOT  IT  WAS  OVERBROAD. 

YOU  MADE  A  COMMENT  ABOUT  WAS  --  THERE  ARE  A  LOT 
OF  COMMENTS  AND  FINDINGS  AND  THINGS  YOU  HAD  IN  THOSE  73 
PAGES. 

THIS  IS  ONE  OF  THE  REASONS  WE  WANT  TO  BRIEF  IT 
TO  ARGUE,  BASICALLY  SPEAKING  THAT  PEREMPTORY  OF  170.6  SHOULD 
NOT  BE  ALLOWED  TO  BE  USED  FOR  THE  FOLLOWING  SCENARIO. 

YOU  FILE  AN  ACTION.  YOU  SORT  OF  DON'T  LIKE  >  HE 
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WAY  THE  JUDGE  IS  GOING  ON  THIS  PARTICULAR  MATTER  SO  YOU  JUST 
FILE  A  DISMISSAL. 

GO  REF  I LE  IT  IN  FRONT  OF  ANOTHER  JUDGE.  SAY  THE 
STATUTE  OF  LIMITATIONS  HAS  NOT  RUN. 

DEPARTMENT  1  SAYS  NO  WAY.  WE  ARE  THROWING  YOU 
BACK  THERE.  AND  YOU  FILE  A  170.6,  AND  YOU  3ASICALLY  HAVE 
FOUND  A  CATCHALL  USING  170.6  TO  DISMISS  AN  ACTION,  TO  START 
AGAIN  IF  YOU  DON'T  LIKE  SOME  OF  THE  RULES  THAT  HAVE  3EEN 
MADE. 

EXCUSE  ME,  COUNSEL.  I  AM  NOT  THROUGH. 

WHAT  I  AM  SAYING,  YOUR  HONOR  IS  THAT  THIS  CASE 
HAS  SOME  ISSUES.  IT'S  CLOSE. 

WE  ARE  NOT  EVEN  SAYING  WE  ARE  RIGHT.  WE  ARE 
SAYING  WE  WANT  AN  OPPORTUNITY  TO  BRIEF  IT. 

IT'S  AN  IMPORTANT  RULING.  IT  MAY  BE  THE  SUBJECT 
OF  AN  APPELLATE  HEARING.  WE  -- 

THE  COURT:  ALL  RIGHT.  WHAT  DO  WE  DO  ABOUT  IT? 

MR.  WILSON:  THAT'S  NOT  WHAT  HAPPENED,  WE  DID  NOT 

DISMISS  THE  CASE.  THE  CASE  HAD  PREVIOUSLY  BEEN  DISMISSED. 

I  THINK  THAT'S  ONE  OF  THE  REASONS  WHY  YOU  MADE 
THE  ORDER  THAT  YOU  MADE. 

THAT  CASE  HAD  ALREADY  BEEN  DISMISSED. 

YOU  MADE  AN  ORDER.  WE  HAD  TO  FILE  A  NEW  CASE. 

NO  QUESTION  ABOUT  IT. 

THE  COURT:  I  THINK  WHAT  OCCURRED  TO  ME  DURING  THIS 

ARGUMENT  IS  THAT  THIS  CASE  DOESN'T  EVEN  MENTION  WHETHER 
JUDGE  BRECKENRIDGE  DID  OR  DIDN'T  MAKE  AN  ORDER  AND  DOESN'T 
EVEN  MENTION  ENFORCING  THE  AGREEMENT  AS  A  JUDICIALLY 
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SUPERVISED  AGREEMENT  UNDER  664.6.  SO  THIS  CASE  IS  WHAT  YOU 
.MIGHT  CALL  A  RUN-OF-THE-MILL  BREACH  OF  CONTRACT  CASE  AND, 
THERWiWE,  I  DON'T  THINK  THERE  IS  MUCH  TO  THIS  ARGUMENT 
THAT  IT  IS  THE  SAME  CASE  OR  CONTROVERSY  THAT  I  DECIDED  AND 
MAYBE  ON  THAT  BASIS  ALONE  --  NOW,  IT  MAY  BE  RELATED,  AND 
MAYBE  DEPARTMENT  1  HAS  SENT  IT  HERE  BECAUSE  THEY  HAVE 
DETERMINED  THAT  IT'S  RELATED.  AND  I  GUESS  WE  SHOULD  SORT 
OF  SUSPECT  THAT,  BECAUSE  IT  SHOWS  56  OUT  OF  ALL  THE 
DEPARTMENTS  IN  THE  BUILDING. 

THERE  IS  ONE  OTHER  POSSIBLE  REASON.  I  AM  THE 
ONLY  I.C.  JUDGE  THAT  IS  NOW  HEARING  WRITS  AND  RECEIVERS 
MATTERS . 

MR.  MORANTZ:  JUDGE  O'BRIEN  MADE  THE  COMMENT  ON  THE 

BENCH.  HE  SAID,  I  UNDERSTAND  ONE  OF  THE  PARTIES  HAS  MADE  A 
MOTION  TO  SEND  THIS  CASE  TO  JUDGE  GEERNAERT. 

I  THINK  HE  WAS  AWARE  -- 

THE  COURT:  IN  ALL  LIKELIHOOD  THAT'S  WHY  IT'S  HERE 

3ECAUSE  IT'S  DEEMED  TO  BE  RELATED. 

THEN  YOU  GET  TO  THE  POINT  I  DON'T  THINK  THERE 
IS  ANY  CASE  COVERING  THE  SCENARIO. 

I  HAVE  NOT  MADE  ANY  RULING  OR  DECISION  BASED 
ON  A  BREACH  OF  CONTRACT  CASE. 

AU*w^£.CIDED  WAS  THE  LAW  APPLYING  TO^  THE 
CONTROVERSY  AS  T6  "WHETHER  OR  NOT  IT  COUtD  BE  ENFORCED  UNDER 
664.6  OR  THAT  OTHER  CODE  SECTION,  AND  BOTH  OP^THQSE  WERE 
PREMISED- OH-THEIR  BELN* A  ;  PRIOR  COURT*-  ORDER. 

MR.  MORANTZ:  MAKE  STATEMENTS  IN  THE  TRANSCRIPT 

W H E THER~  'fr*-' NOT7  TKgy>COM»»A€T  -WOULD  BE  ENFQRC  I  SLE^.,., 
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THE  COURT: 


I  MAY  HAVE  MADE  COMMENTS  ABOUT  [T  BUT 


THERE  LOT  OF  LAW  HOW  UNCERTAIN  A  CONTRACT  HAS  TO  BE 

BEFORE  YOU  CAN  SUE  FOR  BREACH  OF  CONTRACT.  AND  THERE  IS  EVEN 
A  DISTINCTION  BETWEEN  HOW  SPECIFIC  IT  NEEDS  TO  BE  FOR  • 

SPEC  I FIC . 

MR.  MORANTZ:  WE  WOULD  LIKE  THE  OPPORTUNITY  TO  3E 

ABLE  TO  BRIEF. 

YOU  MADE  STATEMENTS  AND  FINDINGS  THAT  DO  EFFECT 
THE  CONTRACT  ISSUE. 

THE  COURT:  I  DON'T  SEE  THERE  IS  A  VALID  REASON  TO 

BRIEF  THIS.  I f’S-  ^-DIFFERENT  CASE.  ■  IT'S  NOT  THE  CASE 
I  HAD  . 

THERE  IS  NO  REASON  FOR  ME  NOT  TO  RECOGNIZE 
THIS  PEREMPTORY  CHALLENGE. 

MR.  MORANTZ:  WE  ARE  TRYING  TO  GET  AN  OPPORTUNITY 

TO  RESEARCH  IT  AND  TO  BE  ABLE  TO  BRIEF  IT. 

YOU  MAY  HAVE  MADE  RULINGS  RELATING  TO  A  66.4. 

YOU  MACE  FACTUAL  FINDINGS  THAT  WOULD  ALSO  AFFECT  A  BREACH 
OF  CONTRACT  SUIT. 

THE  COURT:  I  CERTAINLY  DIDN'T  INTEND  ANY  OF  MY 

ANALYSIS  TO  BE  A  FACTUAL  FINDING. 

_ ACTUALLY  IT  WOULD  BE  A  JURY  TRIAL  ENTITLEMENT, 

SO  I  AM  GOING  TO  -- 

MR.  MORANTZ:  WE  ALSO  HAVE  THE  ISSUE  OF  TIMELINESS. 

IT  WASN'T  FILED  IN  DEPARTMENT  1  OR  85. 

THE  COURT:  THIS  IS  SUCH  AN  UNUSUAL  METHOD  FOR  AN 

ASSIGNMENT  TO  COME  FROM  DEPARTMENT  1  THAT  HAD  YOU  BEEN 
SITTING  THERE  IN  1  AND  HE  SAID  GO  TO  56  I  THINK  YOU  =ROBA3Lv 
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HAD  TO  FILE  IT  THERE  IN  1. 


BUT  IN  VIEW  OF  THE  WAY  THIS  HAPPENS  I  THINK 
THAT'S  READING  IT  PRETTY  TECHNICALLY.  SO  I  AM  GOING  TO 
RECOGNIZE  THE  CHALLENGE  AND  OVERRULE  THE  OBJECTIONS. 

SO  HERE  IS  THE  MINUTE  ORDER.  AFTER  CONSIDERING 
ARGUMENTS  OF  COUNSEL  IN  SUPPORT  AND  IN  OPPOSITION  TO  THE 
PEREMPTORY  CHALLENGE  FILED  THIS  DATE  THE  COURT  RECOGNIZES 
THE  CHALLENGE  AS  TIMELY  AND  VALID,  AND  THE  MATTER  IS 
TRANSFERRED  TO  DEPARTMENT  --  I  AM  GOING  TO  CALL  DEPARTMENT  1 
AND  ASK  HIM  WHETHER  HE  WANTS  ME  TO  SEND  IT  BACK  TO  85. 

JUDGE  MALLANO  HAS  ORDERED  IT  TO  DEPARTMENT  86. 

(PROCEEDINGS  CONCLUDED.) 
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SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


FOR  THE  COUNTY  OF  LOS  ANGELES 

DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 


CHURCH  OF  SCIENTOLOGY,  ETC.,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

GERALD  ARMSTRONG,  ET  AL . ,  ) 

) 

DEFENDANTS.  ) 

_ ) 


NO.  BC  052395 
REPORTER'S  CERTIFICATE 


STATE  CF  CALIFORNIA  ) 

)  SS  . 

COUNTY  OF  LOS  ANG-ELES  ) 

I,  MAUREEN  GERWIG,  CSR  NO.  1877,  OFFICIAL  REPORTER 
OF  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA,  FOR  THE 
COUNTY  OF  LOS  ANGELES,  DO  HEREBY  CERTIFY  THAT  THE  FOREGOING 
PAGES,  1  THROUGH  23,  COMPRISE  A  FULL,  TRUE,  AND  CORRECT 
TRANSCRIPT  OF  THE  PROCEEDINGS  HELD  IN  THE  ABOVE-ENTITLED 
MATTER  ON  TUESDAY,  APRIL  28,  1992. 

DATED  THIS  9JH  DAY  OF  MAY,  1992. 
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Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


FILED 

MAR  -  5  1992 

HOWARD  HANSON 
MARIN  COUNTY  CLERK 
£>y  /».  Cwcpci',  Deputy 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 


CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 
not-for-profit  religious  ) 

corporation;  ) 

) 

Plaintiff,  ) 

) 

vs .  ) 

.  ) 

GERALD  ARMSTRONG;  DOES  1  ) 

through  25,  inclusive,  ) 

Defendants.  ) 

_ ) 


Case  No.  152229 

TEMPORARY  RESTRAINING  ORDER 


Plaintiff's  application  for  a  Temporary  Restraining  Order  was 
heard  by  the  Court  on  this  3rd  day  of  March,  1992,  and  good  cause 
appearing  therefor, 

IT  IS  HEREBY  ORDERED: 

1.  Pending  the  hearing  on  Plaintiff's  Motion  for  a 
Preliminary  Injunction,  to  be  heard  by  the  Court  on  March  20,  1992 
at  9:00  a.m.,  Defendant  Gerald  Armstrong  ("Armsi 

"Defendant")  ,  his  agents  and  a-il- these -acting  m  concert- 
are  hereby  temporarily  enjoined  from  violation  of  that  certain 


with  hsuy 


I 


Settlement  Agreement  (" Agreement")  dated  December  6,  1986,  including 
the  following: 

2.  Armstrong  is  restrained  from  violating  Paragraph  7(d) 
which  prohibits  Armstrong  from  creating  or  publishing  books  or 
magazine  articles,  disclosing  his  experiences  with  Scientology,  and 
any  knowledge  or  information  he  may  have  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard,  or  any  of  the  organizations  listed  in 

8  II  Paragraph  1  of  the  Agreement  ("Scientology  organizations") 

9  affiliated  therewith,  disclosing  documents  identified  in  Exhibit  A 

10  to  the  Settlement  Agreement,  including  films,  tapes,  photographs, 

11  recordings  or  variations  or  copies  of  any  such  materials  which 

12  concern  or  relate  to  the  religion  of  Scientology,  L.  Ron  Hubbard  or 

13  j|  any  of  the  Scientology  organizations; 

14  ||  3 .  Defendant  is  restrained  from  violating  the  provisions  of 

15  II  Paragraph  7(g)  which  prohibits  Defendant  from  voluntarily  assisting 

16  or  cooperating  with  any  person  adverse  to  Scientology  in  any 

17  proceeding  against  any  of  the  Scientology  organizations,  or  from 

18  cooperating  in  any  manner  with  any  organizations  aligned  against 

19  ||  Scientology; 

2  0  ||  4.  Defendant  is  restrained  from  violating  the  provisions  of 

21  Paragraph  7(h)  which  prohibits  Defendant  from  testifying  or 
22 |  participating  in  judicial  or  administrative  proceedings  adverse  to 

23  Scientology  or  any  of  the  Scientology  organizations  unless  compelled 

24  ||  to  do  so  by  subpoena  or  lawful  process; 

25  ||  5.  Defendant  is  restrained  from  violating  the  provisions  of 

2  6  ||  Paragraph  10,  which  prohibits  Defendant  from  assisting  or  advising 
27  ||  anyone,  including  individuals,  partnerships,  associations, 

28 !  corporations,  or  governmental  entities  contemplating  any  claim  or 
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engaged  in  litigation  or  involved  in  or  contemplating  any  activity 
adverse  to  the  interests  of  any  of  the  Scientology  organizations; 

6.  Defendant  is  restrained  from  violating  the  provisions  of 
Paragraph  18 (d) ,  which  prohibits  Defendant  from  disclosing  the 
contents  of  the  Agreement; 

7.  Nothing  in  this  Order  shall  be  construed  to  prohibit 
Armstrong  from  working  in  the  employ  of,  or  as  an  independent 
contractor  for.  Ford  Greene  on  matters  not  involving  the  Church  of 
Scientology  International  or  any  of  the  Scientology  organizations. 

,  ^  MICHAEL  B.DUFF1CY 

DATED:  3  I  j>  1992.  _ 


JUDGE  OF  THE  SUPERIOR  COURT 
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Andrew  B «  Wilson 
WILSON,  RYAN  £  CAMPILONGO 
235  Montgomery  Street 
suite  450 

San  Francisco,  California  94104 
(415)  391-3900 

Laurie  J.  Bartilson 
BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


FILED 

By  A.  Coop«.  Dep»y 


l 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  MARIN 


CHURCH  OP  SCIENTOLOGY 
INTERNATIONAL,  a  California 
not-for-profit  religious 
corporation ; 

Plaintiff, 

vs. 

GERALD  ARMSTRONG;  DOSS  1 
through  25,  inclusive, 

Def andante . 


) 


Case  No.  152229 


ORDER  RE  DEFENDANT'S 
MOTION  TO  DI8XI80  OR  STAY 
OR  TRANSFER  TO  LOS  ANGELES 
SUPERIOR  COUNT 


Defendant's  notion  for  a  change  of  venue  was  heard  on  March  20, 
1992  at  9:00  a.n.  in  the  above-entitled  court.  Plaintiff  was 
represented  by  Wilson,  Ryan  and  Canpilongo,  Andrew  H.  Wilson 
appearing,  and  by  Bowles  and  Moron,  Laurie  J.  Bartilson  appearing. 
Defendant  was  represented  by  Ford  Greene. 

Whereas,  the  Honorable  Bruce  R.  Gaemaert  of  the  Los  Angeles 
Superior  Court,  having  replaced  Paul  G.  Bracfcenridge ,  Jr.,  in  Church 
of  Scientolocrv  of  California  v.  Gerald  AraitESng,  Los  Angels® 
Superior  Court  Case  No.  C  420  153,  narrowly  ruled  on  Decanter  23, 
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1991  that  pursuant  to  Code  of  Civil  Procedure  sections  127(a)  (4)  and 
664.4  Ha  did  not  have  juriadiction  to  enforce  the  Mutual  Release  o£ 
All  Claims  and  Settlement  Agreement  executed  December  6,  1986;  and 
Whereas,  paragraph  20  of  said  Agreement  ia  nevertheless 
effective  as  a  forum  selection  clause  which  this  court  may  enforce 
under  «»^th  v.  Superior  Court  (1986);  and 

Having  reviewed  the  written  arguments  and  evidence  submitted  by 
ths  parties,  and  having  heard  the  arguments  of  counsel, 

It  is  therefore  ORDERED  as  follows: 

1.  Defendant's  notion  to  transfer  the  file  in  Marin  county 

Superior  Court  case  Ho.  152229  is  GRANTED. 

a.  It  is  yUR'JHRR  ORDERED  that  the  file  herein  shall  be 

transferred  to  James  H.  Dempsey,  Executive  Officer  and  Clerk  of  the 
superior  court  of  Los  Angeles,  111  North  spring  Street,  Los  Angelss, 
California,  90012  immediately  after  the  expiration  of  twenty  (20) 
days  of  the  dats  of  this  Order  as  required  by  Code  of  Civil 
Procedure  sections  399  and  400,  the  parties  hereto  waiving  the 
written  notice  required  by  Code  of  civil  Procedure  section  400. 

b.  It  is  PURTHMR  ORDERED  that  pursuant  to  Code  of  Civil 

Procedure  section  399  Plaintiff  shall  pay  ths  costa  of  transfer  of 

the  file  to  Los  Angeles  superior  Court. 

c>  It  is  TUEfKP  ORDERED  that  this  Court  shall  retain 
jurisdiction  to  determine,  upon  noticed  motion,  whether  Defendant 
should  be  awarded  fees  and  cost*  in  connection  with,  the  bringing  of 
the  Motion  to  Transfer  and  to  enforce,  if  necessary,  Paragraphs  2.b. 
through  f.  until  the  earlier  of  May  4,  1992  or  the  data  a 

preliminary  injunction  motion  is  appealed  or  denied  in  the  Lcs 
Angeles  Superior  Court. 
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2.  This  Court's  ordsr  of  March  5,  1992  is  hereby  extended**  * 
through  and  including  ths  earlier  of  May  4,  l992Ae^  ths  data  that  a. 


fiu!  .tin Inn ry  injnnrMn"  is  gmnfsil  ir  &&tti  a&  *"7  i  rnngalas 
sugar! or  eouase.  Dsfsndant  Gerald  Armstrong  and  his  agents  are 
hereby  enjoined  from  violation  of  that  certain  Settlement  Agreement 
("Agreement**)  dated  December  6,  198 6,  including  the  folloving: 

a.  Armstrong  is  restrained  from  violating  Paragraph  7(d) 
which  prohibits  Armstrong  from  creating  or  publishing  books  or 
magazine  articles,  disclosing  his  experiences  with  Scientology,  and 
any  knowledge  or  information  he  may  have  concerning  the  Church  of 
Scientology,  L.  Ron  Hubbard,  or  any  of  the  organizations  listed  in. 
Paragraph  1  of  the  Agreement  ("Scientology  organizations") 
affiliated  therewith,  disclosing  documents  identified  in  Exhibit  A 
to  the  Settlement  Agreement,  including  films,  tapes,  photographs, 
recordings  or  variations  or  oopies  of  any  such  materials  which 
concern  or  relate  to  the  religion  of  Scientology,  L.  Ron  Hubbard  or 
any  of  the  Scientology  organizations; 

b.  Defendant  is  restrained  from  violating  the  provisions 
of  Paragraph  7(g)  which  prohibits  Dafendant  from  voluntarily 
assisting  or  cooperating  with  any  person  adverse  to  Scientology  in 
any  proceeding  against  any  of  the  Scientology  organisations,  or  from 
cooperating  in  any  manner  with  any  organizations  aligned  against 
Scientology; 

a.  Defendant  is  restrained  from  violating  ths  provisions 
of  Paragraph.  7  (h)  which  prohibits  Defendant  from  testifying  or 
participating  in  judicial  or  administrative  proceedings  adverse  to 
Scientology  or  any  of  the  Scientology  organizations  unless  compelled 
to  do  so  by  subpoena  or  lawful  process; 
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d.  Defendant  is  restrained  froa  violating  the  provisions 
of  Paragraph  10,  which  prohibits  Defendant  fron  assisting  or 
advising  anyone,  including  individuals,  partnerships,  associations, 
corporations,  or  governmental  entities  contemplating  any  claim  or 
engaged  in  litigation  or  involved  in  or  conteaplating  any  activity 
adverse  to  the  interests  of  any  of  the  Scientology  organisations; 

e.  Defendant  is  restrained  fron  violating  the  provisions 
of  Paragraph  18(d),  which  prohibits  Defendant  froa  disclosing  the 
contents  of  the  Agreement; 

f .  Nothing  in  this  Order  shall  be  construed  to  prohibit 
Armstrong  from  working  in  the  employ  of,  or  as  an  independent 
contractor  for,  Pord  Greene  on  matters  not  involving  the  church  of 


Scientology  International  or  any  of  the  Scientology  organisations . 

/  ,  MICHAEL  B,  DUFF1CY 

DATED  3  /vy  *  1992.  •. _ 

-  /  ' -  JUDGE  OP  THE  SUPERIOR  COURT 


Approved  as  to  form: 


Ford  Greene ,  Esq . 

Attorney  for  Defendant  Gerald 
Armstrong 
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DECLARATION  OF  WILLIAM  T.  DRESCHER 


I,  William  T.  Drescher,  hereby  declare: 

1.  I  am  an  attorney  duly  licensed  to  practice  law  in  the 
State  of  California.  I  represent  Religious  Technology  Center 
("RTC")  and/or  plaintiff  Church  of  Scientology  International 
("CSI")  in  the  following  cases:  Religious  Technology  Center  et 
al  v.  Joseph  A.  Yannv.  et  al..  LASC  Case  No.  BC  033035  ("Yanny 
II") ;  Religious  Technology  Center  et  al.  v.  Joseph  A.  Yannv  et 

al. ,  LASC  Case  No.  690211  ("Yannv  I'M  ;  Religious  Technology 

! 

Center  et  al.  v.  Robin  Scott,  et  al..  U.S.D.C.  C.D.Cal.,  Case  No. 
85-711  ("RTC  v.  Scott") ;  Bent  Corvdon  v.  Church  of  Scientology  of 
California  et  al. ,  LASC  Case  No.  C694401  (the  "Corvdon"  case) ; 
Vicki  J.  Aznaran  et  al.  v.  Church  of  Scientology  of  California  et 

al . .  U.S.D.C.  C.D.Cal.,  Case  No.  88-1786  (the  "Aznaran"  case); 
and  Church  of  Scientology  of  California  v.  Armstrong.  LASC  Case 
No.  420153  ("Armstrong  I") .  I  have  personal  knowledge  of  the 
facts  set  forth  below  and  if  called  upon  to  do  so  could  and  would 
competently  testify  hereto. 

2.  Attached  hereto  as  Exhibit  A  is  a  true  and  correct  copy  | 

J 

of  the  Reporter's  Transcript  of  Proceedings  of  August  6,  1991,  in  j 
the  Yanny  II  case. 

3.  Attached  hereto  as  Exhibit  B  is  a  true  and  correct  copy  ; 
of  excerpts  from  the  deposition  of  Joseph  A.  Yanny  of  October  14, 
1988,  in  the  RTC  v.  Scott  case. 

4 .  Attached  hereto  as  Exhibit  C  is  a  true  and  correct  copy 
of  excerpts  from  the  transcript  of  proceedings  of  the  trial  of 
Yannv  I .  February  21,  1990. 

5.  In  the  Statement  of  Decision  issued  by  the  Court  in 
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Yannv  I .  Judge  Cardenas  stated  that  Yanny  "showed  a  ready 
willingness  to  disregard  legal  and  ethical  responsibilities  owed 
to  his  former  clients." 

6.  After  Joseph  Yanny  entered  an  appearance  in  federal 
court  in  the  Aznaran  case  on  behalf  of  the  Aznarans,  the 
defendants  in  that  case  moved  immediately  to  disqualify  him. 
Thereafter,  Yanny 's  appearance  was  ordered  vacated  by  the  Court, 
because  of  prejudice  to  defendants,  his  former  clients. 

7.  On  July  19,  1991,  RTC  and  CSI  also  filed  the  Yannv  II 
case,  and  sought  a  temporary  restraining  order  and  preliminary 
injunction. 

8.  Shortly  after  the  Yannv  II  complaint  and  application 
for  temporary  restraining  order  were  filed,  I  sought  initially  to 
have  the  case  reassigned  ex  parte  to  Judge  Cardenas,  because  of 
his  familiarity  with  Yannv  I.  I  was  told  by  Department  1A  of  the 
superior  court  that  I  could  not  proceed  with  such  a  request 
except  by  regularly  noticed  motion.  I  then  made  a  similar 
request  to  the  judge  assigned  to  the  case,  who  agreed  that  the 
matter  could  and  should  be  referred  to  Judge  Cardenas  if  he  was 
willing  to  take  it.  Yanny  joined  in  my  efforts  to  move  the  case 
to  Judge  Cardenas'  courtroom.  Judge  Cardenas  accepted  the  case. 

9.  Attached  hereto  as  Exhibit  D  is  a  true  and  correct  copy 
of  the  Declaration  of  Kendrick  L.  Moxon,  filed  in  Yannv  II. 

10.  Attached  hereto  as  Exhibit  E  is  a  true  and  correct  copy 
of  excerpts  from  the  deposition  of  Gerald  Armstrong  of  March  17 , 
1992,  in  the  Yannv  II  case. 

11.  Attached  hereto  as  Exhibit  F  is  a  true  and  correct  copy 
of  excerpts  from  the  deposition  of  Gerald  Armstrong  of  March  12, 
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I 

1992,  in  the  case  of  Hunziker  v.  Applied  Materials.  SFSC  Case  No. 
692629. 

12 .  Attached  hereto  as  Exhibit  G  is  a  true  and  correct  copy 
of  plaintiffs'  Motion  for  Terminating  and  Monetary  Sanctions. 

13.  I  attended  a  hearing  before  Judge  Cardenas  on  January 
30,  1992,  in  the  Yannv  II  case.  At  that  hearing,  the  Court 
appointed  a  discovery  referee  for  the  case,  stated  that  the  trial 
date  of  April  27,  1992  would  not  be  disturbed,  and  ordered  Yanny 
and  each  of  his  witnesses  to  appear  and  testify  at  deposition  on 
dates  requested  by  plaintiffs.  Yanny 's  concurrent  motion  for 
protective  order  was  denied  in  all  respects. 

14 .  Attached  hereto  as  Exhibit  H  is  a  true  and  correct 
copy  of  the  decision  of  E.J.  Gallo  Coro,  v.  Gallo  Cattle  Co., 

Ninth  Circuit,  February  1992. 

15.  Attached  hereto  as  Exhibit  I  is  a  true  and  correct 
copy  of  the  transcript  of  proceedings  before  Judge  Geernaert  in 
Armstrong  I  of  December  23,  1991. 

16.  Attached  hereto  as  Exhibit  J  is  a  true  and  correct  copy 
of  the  excerpts  from  the  transcript  of  proceedings  of  the  trial 
of  Yannv  I .  February  5,  1990. 

17.  As  RTC's  and  Church  of  Scientology  International's 
counsel,  I  was  involved  in  protracted  settlement  negotiations  in 
the  Corvdon  case  which  began  in  the  summer  of  1991. 

18.  Judge  Savitch  of  the  Los  Angeles  Superior  Court  was 
assigned  to  the  Corvdon  case  as  a  settlement  judge.  In  that 
capacity,  he  oversaw  the  negotiations  every  step  of  the  way,  and 
reviewed  in  detail  the  draft  settlement  agreements  which  were 
prepared,  ultimately  upholding  the  agreement  of  the  parties  and 
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ordering  it  to  be  enforced  pursuant  to  C.C.P.  §664.6. 

19.  Corydon  appealed  the  entry  of  judgment  under  C.C.P.  § 
664.6.  On  May  5,  1992,  the  Court  of  Appeal  dismissed  this  appeal 
as  being  without  merit.  See  Exhibit  K,  Order  Dismissing  Appeal. 

20.  I  am  familiar  with  the  settlement  agreement  between 
Armstrong  and  the  Church  of  Scientology  International  which  is  at  j 
issue  in  this  case.  The  Corvdon  settlement  agreement  is  in  many 
essential  respects  similar,  and  in  some  respects  identical,  to 
the  Armstrong  settlement  agreement,  including  provisions  which 
ensure  the  confidentiality  of  the  agreement,  which  provide  for 
the  non-disclosure  of  private  facts,  and  which  require  the  return 
of  documents. 

21.  On  March  16  and  March  17,  1992,  Armstrong  appeared  for 
his  deposition  in  the  Yannv  II  case.  On  March  17,  Yanny  examined 
Armstrong.  Armstrong's  deposition  was  then  continued  to  April  7, 
1992,  when  Yanny's  attorney,  Graham  Berry,  took  over  the 
questioning.  After  several  hours  of  additional  questions,  Mr. 
Berry  stated  that  he  had  completed  his  questioning  of  Mr. 
Armstrong,  and  had  "no  further  questions."  A  true  and  correct 
copy  of  excerpts  of  the  April  7,  1992  deposition  is  attached 
hereto  as  Exhibit  L. 

I  declare  under  penalty  of  perjury  of  the  laws  of  the  State 
of  California  that  the  foregoing  is  true  and  correct. 

Executed  at  Los  Angeles,  California,  this  19th  day  of  May, 


1992  . 


WILLIAM  T.  DRESCHER 


H:\ARMSTRON\VTD.NEW 
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Exhoit  A 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 

DEPARTMENT  41  HON.  RAYMOND  CARDENAS,  JUDGE 


RELIGIOUS  TECHNOLOGY  CENTER,  A  ) 

CALIFORNIA  NON-PROFIT  RELIGIOUS  ) 

CORPORATION;  CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  A  CALIFORNIA  NON-PROFIT  ) 

RELIGIOUS  CORPORATION?  AND  CHURCH  OF  ) 

SCIENTOLOGY  OF  CALIFORNIA,  A  ) 

CALIFORNIA  NON-PROFIT  RELIGIOUS  ) 

CORPORATION,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  )  SUPERIOR  COURT 

)  CASE  NO.  BC  033035 

JOSEPH  A.  YANNY,  AN  INDIVIDUAL?  ) 

JOSEPH  A.  YANNY,  A  PROFESSIONAL  LAW  ) 

CORPORATION;  AND  DOES  1  THROUGH  25,  ) 

INCLUSIVE,  ) 

) 

DEFENDANTS .  ) 

_ ; _ ) 


REPORTER'S  TRANSCRIPT 
AUGUST  6,  1991 


APPEARANCES: 

(AS  NOTED  ON  NEXT  PAGE.) 


LINDA  STALEY,  CSR  NO.  3359 
OFFICIAL  REPORTER 


APPEARANCES 


FOR  PLAINTIFF  CHURCH 

OF  SCIENTOLOGY: 

QUINN,  KULLY  &  MORROW 

BY:  JOHN  J.  QUINN 

520  SOUTH  GRAND  AVENUE 

8TH  FLOOR 

LOS  ANGELES,  CALIFORNIA 
(213)  622-0300 

FOR  PLAINTIFF  RELIGIOUS 
TECHNOLOGY  CENTER: 

WILLIAM  T.  DRESCHER 

23679  CALABASAS  ROAD 

SUITE  338 

CALABASAS,  CALIFORNIA  91302 
(818)  591-0039 

FOR  DEFENDANT  JOSEPH 

A.  YANNY,  INDIVIDUALLY: 

CUMMINGS  &  WHITE 

BY:  BARRY  VAN  SICKLE 

865  SOUTH  FIGUEROA  STREET 

24TH  FLOOR 

LOS  ANGELES,  CALIFORNIA  90017 
(213)  614-1000 

FOR  DEFENDANT  JOSEPH 

A.  YANNY,  A  PROFESSIONAL 
CORPORATION: 

JOSEPH  A.  YANNY 

1925  CENTURY  PARK  EAST 

SUITE  1260 

LOS  ANGELES,  CALIFORNIA  90067 
(213)  551-2966 
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LOS  ANGELES, 


CALIFORNIA 


TUESDAY,  8-6-91  #  9:32  A.M 


DEPT.  41  HON.  RAYMOND  CARDENAS,  JUDGE 

APPEARANCES:  (AS  NOTED  ON  TITLE  PAGE.) 

-  -  O - 

THE  COURT:  RELIGIOUS  TECHNOLOGY  CENTER  VERSUS 

YANNY. 

THE  MATTER  IS  HERE  FOR  HEARING  ON  THE 
QUESTION  OF  THE  PRELIMINARY  INJUNCTION. 

THE  COURT  HAS  HERETOFORE  SIGNED  A  TEMPORARY 
RESTRAINING  ORDER,  JULY  3 1ST,  AND  AT  THIS  TIME,  I  WILL  HAVE 
THE  PARTIES  IDENTIFY  THEMSELVES  AND  THEIR  APPEARANCE. 

MR.  DRESCHER:  GOOD  MORNING,  YOUR  HONOR. 

WILLIAM  DRESCHER  ON  BEHALF  OF  THE  PLAINTIFF 
RELIGIOUS  TECHNOLOGY  CORPORATION. 

MR.  QUINN:  JOHN  QUINN  ON  BEHALF  OF  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL. 

MR.  VAN  SICKLE:  BARRY  VAN  SICKLE  ON  BEHALF  OF 
JOSEPH  A.  YANNY,  AN  INDIVIDUAL. 

MR.  YANNY:  AND  JOSEPH  A.  YANNY  ON  BEHALF  OF  JOSEPH 
A.  YANNY,  A  PROFESSIONAL  CORPORATION,  YOUR  HONOR. 

THE  COURT:  THE  COURT  HAS  BEFORE  IT  A  QUESTION  OF 
WHAT,  IF  ANY  —  WHETHER  IT  WILL  ISSUE  A  PRELIMINARY 
INJUNCTION  OR  NOT  IN  LIGHT  OF  CASE  NO.  BC  033035. 

THE  COURT  HAS  ISSUED  THE  TRO  AS  A  STOPGAP 
MEASURE.  I'LL  TELL  YOU  AT  THE  OUTSET  THAT  I  THINK  THAT 
I'VE  SIGNED  IT  FOR  A  TRO,  BUT  THAT  IT'S  TOO  BROAD  IN 
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NATURE,  SO  WE  GET  BACK  TO  THE  FIRST  ISSUE,  HOWEVER,  IS 
WHETHER  OR  NOT  ANY  PRELIMINARY  INJUNCTION  SHOULD  ISSUE. 

TWO  THINGS  OCCUR  HERE.  THERE  ARE  TWO 
PARTIES,  NAMELY,  THE  QUESTION  OF  MR.  YANNY  REPRESENTING  THE 
AZNARANS  AND  MR.  YANNY  REPRESENTING  MR.  ARMSTRONG. 

I  MIGHT  POINT  OUT  THAT  IN  YANNY  I,  AS  IT’S 
BEEN  REFERRED  TO  —  AND  YOU  ALL  KNOW  THAT  I'M  REFERRING  TO 
THE  OTHER  CASE  THAT  WAS  PRESENTED  HERE  IN  COURT  —  I'M  NOT 
GOING  TO  REPEAT  IT,  I'LL  JUST  REFER  TO  IT  AS  YANNY  I  — 
YANNY  I  WAS,  AMONG  OTHER  THINGS,  A  REQUEST  BY  PLAINTIFFS  TO 
PREVENT  MR.  YANNY  FROM  DISCLOSING  SECRETS  OR  CONFIDENCES 
THAT  HE  RECEIVED  TO  OTHERS,  AND  THE  COURT  RULED  THAT  THE 
PLAINTIFF  DID  NOT  PROVE  ITS  CASE,  THAT  IS,  TO  IDENTIFY  THE 
SECRETS  OR  THE  CONFIDENCES  THAT  WERE  BEING  DISCLOSED,  AND 
THE  COURT  RULED  THAT  IT  DID  NOT,  MEANING  THE  PLAINTIFFS, 

DID  NOT  PROVE  DAMAGE  WITH  RESPECT  TO  THAT. 

THE  PICTURE  IS  NOW  CHANGED,  AND  PART  OF  THE 
COURT'S  OPINION  IN  YANNY  I,  THE  COURT  ALLUDED  TO  THE  FACT 
THAT  MR.  YANNY  HAD  SHOWN  A  PROPENSITY  TO  PERHAPS  BE  ON  THE 
BORDERLINE  OF  A  BREACH  OF  A  DUTY  TO  A  FORMER  CLIENT  IN  THE 
OTHER  CASE. 

NOW,  WHAT  HAS  TRANSPIRED  IS  THAT,  FACTUALLY, 
MR.  YANNY  REPRESENTED  THE  CHURCH,  OR  THE  PLAINTIFFS,  FOR  A 
PERIOD  OF  YEARS,  AND  THAT'S  ADMITTED,  AND  AT  THAT  TIME,  MS. 
AZNARAN  — 

AND  I  FORGET  HER  HUSBAND'S  NAME. 

MR.  YANNY:  RICHARD. 

THE  COURT:  —  RICHARD,  WERE  PART  OF  THE  CHURCH,  OR 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


3 


THE  PLAINTIFFS,  AND  SO  NOW  WE  HAVE  A  SITUATION  WHERE  MR. 
YANNY  HAS  ACTUALLY  APPEARED  FOR  THE  AZNARANS  IN  THE  FEDERAL 
COURT  AGAINST  THE  PLAINTIFFS,  WHICH  BRINGS  INTO  PLAY 
WHETHER  OR  NOT  —  WHETHER  THERE  IS  A  REMEDY  WHERE  A  LAWYER 
IS  REPRESENTING  SOMEONE  AGAINST  A  FORMER  CLIENT,  AND  THE 
QUESTION  IS  WHETHER  OR  NOT  THAT'S  IN  VIOLATION  OF  THE  RULES 
OF  PROFESSIONAL  CONDUCT,  RULE  33-310(D),  AND  ALSO  RULES  OF 
PROFESSIONAL  CONDUCT  6068,  SUBDIVISION  (E) . 

THE  PICTURE  IS  QUITE  DIFFERENT  THAN  IN  THE 
FORMER  CASE,  BECAUSE,  HERE,  WE  HAVE  NO  NEED  FOR  THE 
PLAINTIFFS  TO  POINT  OUT  WHAT  SPECIFIC  SECRETS  OR 
CONFIDENCES  ARE  BEING  DISCLOSED,  BUT  RATHER,  IT'S  PRESUMED 
THAT  THERE'S  AN  ADVERSE  REPRESENTATION,  AND  THE  ONLY  ISSUE 
THAT  WE  HAVE,  AT  LEAST  RIGHT  NOW,  WOULD  BE  WHETHER  THERE'S 
A  SUBSTANTIAL  RELATIONSHIP  BETWEEN  WHAT  YANNY  DID,  OR  FOR 
THE  PLAINTIFFS,  WHAT  INTERESTS  HE  REPRESENTED,  VERSUS  WHAT 
HIS  INTERESTS  ARE  NOW  AND  WHAT  INTERESTS  ARE  BEING 
REPRESENTED  IN  THE  AZNARAN  CASE. 

THE  ARMSTRONG  CASE  IS  SOMEWHAT  DIFFERENT, 
ALTHOUGH  I  THINK  IT'S  UNDISPUTED  THAT  YANNY  REPRESENTED  THE 
PLAINTIFFS  AGAINST  ARMSTRONG  AT  SOMETIME  —  AND  MAYBE 
THAT'S  A  WRONG  ASSUMPTION  —  MR.  YANNY ' S  SHAKING  HIS  HEAD 
~  BUT  MR.  YANNY,  I  BELIEVE,  REPRESENTED  THE  PLAINTIFFS  IN 
MANY  RESPECTS,  AND  IN  PARTICULAR,  I  THINK  BROUGHT  OR  WAS  IN 
CHARGE  OF  LEGAL  ACTION  PRESERVING  THE  COPYRIGHT  INTERESTS 
OF  THE  PLAINTIFFS  AND  OTHER  INTERESTS. 

SO  THE  QUESTION  HERE  IS  WHETHER  OR  NOT  A 
RESTRAINING  ORDER  SHOULD  BE  MADE  TO  PRECLUDE  MR.  YANNY  FROM 
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REPRESENTING  ARMSTRONG,  PRESUMPTIVELY,  IF  HE  IS.  THAT'S  A 
QUESTION,  I  THINK,  MR.  YANNY  DENIES,  BUT  EVEN  IF  HE  WAS,  IS 
THERE  A_  MATERIAL  OR  SUBSTANTIAL  RELATIONSHIP  BETWEEN  THE 
INTERESTS  THAT  MR.  YANNY  HAD  IN  PROTECTING  FOR  THE 
PLAINTIFFS  AND  THOSE  THAT  HE  PURSUES  OR  IS  ALLEGED  TO  BE 
PURSUING  FOR  MR.  ARMSTRONG? 

IT'S  A  LONG-WINDED  WAY  OF  SUMMARIZING  WHERE 
WE'RE  AT,  AND  TO  BEGIN  WITH,  MR.  VAN  SICKLE:  IN  LIGHT  OF 
MR.  YANNY 'S  ADMITTED  REPRESENTATION  OF  AZNARANS  IN  FEDERAL 
COURT,  WHY  ISN'T  THERE  A  VIOLATION  OF  THE  RULES  OF 
PROFESSIONAL  CONDUCT  THAT  SHOULD  BE  RESTRAINED? 

MR.  VAN  SICKLE:  WELL,  SEVERAL  REASONS. 

ONE,  AS  THE  COURT  HAS  RECOGNIZED,  IF  HE 
REPRESENTS  THE  AZNARANS  IN  FEDERAL  COURT,  THEN  THE 
APPROPRIATE  REMEDY  IS  FOR  THEM  TO  GO  IN  AND  DISQUALIFY  THEM 
—  MR.  YANNY. 

NOW,  DISQUALIFICATION  IS  NOT  PUNITIVE  IN 
NATURE,  SO,  THEREFORE,  WHEN  YOU'RE  INVOLVED  IN  A 
DISQUALIFICATION,  THE  BURDEN'S  A  LITTLE  BIT  DIFFERENT.  THE 
PRESUMPTIONS  ARE  DIFFERENT.  THE  PRESUMPTION  OF,  SAY, 
DISCLOSING  SECRETS,  VARIOUS  PRESUMPTIONS  WORK  IN  THEIR 
FA^Sil  IN  A  DISQUALIFICATION  MOTION. 

BUT  THOSE  SAME  PRESUMPTIONS  DO  NOT  OPERATE  IN 
A  PRELIMINARY  INJUNCTION,  AND  THAT  MAKES  SENSE.  BECAUSE 
WHEN  YOU'RE  GOING  INTO  COURT  AND  ASKING  FOR 
DISQUALIFICATION  ON  A  CASE-BY-CASE  BASIS,  YOU'RE  GOING  THE 
WAY  YOU'RE  SUPPOSED  TO  GO. 

YOU  COME  INTO  COURT  ON  A  PRELIMINARY 
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INJUNCTION  AND  YOU'VE  GOT  TO  MEET  THE  A,  B,  C'S  OF 
PRELIMINARY  INJUNCTIONS,  AND  A  COUPLE  OF  THINGS  THAT  ARE  IN 
THE  A,  _B,  C'S  OF  PRELIMINARY  INJUNCTION  IS  THEY  HAVE  TO 
PROVE  THAT  WHAT  MR.  YANNY  IS  DOING  IS  WRONG. 

THEY  HAVE  TO  PROVE  TO  THIS  COURT'S 
SATISFACTION  THAT  THEY  HAVE  A  REASONABLE  PROBABILITY  THAT 
THEY'RE  GOING  TO  WIN  ON  THE  MERITS.  ALL  OF  THOSE  THINGS 
THEY  HAVE  TO  PROVE  THAT  THEY  DON'T  NECESSARILY  HAVE  TO 
PROVE  WHEN  THEY'RE  DISQUALIFYING  HIM  OVER  IN  FEDERAL  COURT. 

THE  COURT:  DOESN'T  THIS  COURT  HAVE  THE  POWER  AND 
THE  JURISDICTION  TO  PRECLUDE  MR.  YANNY  FROM  REPRESENTING  — 
INITIATING  ANY  CASE  IN  THIS  STATE  —  IN  THE  STATE  —  WHERE 
HE  ALLEGEDLY  REPRESENTS  THE  AZNARANS,  PLURAL? 

YOU'RE  SAYING  THAT  THE  COURTS  OF  THE  VARIOUS 
COUNTIES  WILL  HAVE  TO  BE- —  YOU'LL  HAVE  TO  PURSUE  THEM  IN 
EVERY  COUNTY  TO  BE  DISQUALIFIED  RATHER  THAN  THIS  COURT 
SIMPLY  DISQUALIFYING  MR.  YANNY  FROM  REPRESENTING  THEM 
THROUGHOUT  THE  STATE? 

MR.  VAN  SICKLE:  SEVERAL  QUESTIONS  THERE. 

ONE,  THE  QUESTION  OF  YOUR  JURISDICTION.  WE 
HAVE,  CITED  SOME  CASE  LAW,  INCLUDING  THE  RECENT  ONE  IN  JULY 
ABOOT  THIS  COURT  CAN'T  GO  AROUND  ORDERING  OTHER  COURTS  WHAT 
TO  DO. 

THE  COURT:  WE'LL  CUT  ACROSS  THAT,  MR.  VAN  SICKLE. 
WE'LL  CUT  ACROSS  THAT  TO  BEGIN  WITH. 

IF  THERE  IS  AN  EXISTING  CASE  IN  ANOTHER 
COUNTY  OF  THIS  STATE,  THE  PROCEDURE  THERE  WOULD  BE  THAT  A 
MOTION  TO  DISQUALIFY  WOULD  HAVE  TO  BE  TAKEN,  AND  THAT  WAY, 
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THIS  COURT  DOES  NOT  IMPINGE  ON  THE  OTHER  COUNTY'S 
JURISDICTION. 

-  -  HOWEVER,  WHY  CAN'T  THIS  COURT  ISSUE  AN 

INJUNCTION  PRECLUDING  MR.  YANNY  FROM  INITIATING  ANY  LAWSUIT 
ON  BEHALF  OF  THE  AZNARANS  AGAINST  THE  PLAINTIFFS  JN  ANY  — 
IN  THIS  STATE? 

MR.  VAN  SICKLE:  BECAUSE  THEY  CAN'T  COME  IN  IN  FRONT 
OF  YOU,  YOUR  HONOR,  AND  MAKE  THE  A,  B,  C'S.  THEY  CAN'T 
COME  IN  AND  SHOW  THERE'S  REASONABLE  PROBABILITY  THAT  MR. 
YANNY  IS  GOING  TO  INITIATE  A  CASE  FOR  THE  AZNARANS  ANYMORE. 
IT'S  ALREADY  THERE.  THEY  CAN'T  MAKE  A  SHOWING  THAT  THERE'S 
A  REASONABLE  POSSIBILITY  THAT  MR.  YANNY ' S  GOING  TO  INITIATE 
A  CASE  FOR  MR.  ARMSTRONG. 

THERE'S  NOTHING  IN  FRONT  OF  THE  COURT  THAT'S 
SHOWING  ANY  IMMEDIATE  THREAT  OF  HARM,  SO  WHAT  THEY  CAN'T  DO 
IS  MEET  THE  THRESHOLD  REQUIREMENTS,  THE  A,  B  AND  C'S  OF 
WHAT  THEY  NEED  TO  DO  TO  HAVE  A  PRELIMINARY  INJUNCTION. 

THERE  IS  NO  THREAT.  THERE'S  NO  IMMEDIATE  HARM.  THERE'S  NO 
THREAT  OF  IRREPARABLE  INJURY. 

SHOULD  MR.  YANNY  INITIATE  SUCH  A  CASE, 

ALTHOUGH  THEY'VE  MADE  NO  SHOWING  —  IT'S  A  REASONABLE 
PR03FECT  —  SHOULD  HE  DO  IT,  THE  REMEDY,  THEN,  IS  FOR  THEM 
TO  GO  IN  ON  A  CASE-BY-CASE  ANALYSIS  AND  CHALLENGE  IT  THERE. 
AND  THAT  MAKES  A  LOT  OF  SENSE,  BECAUSE  THEN  THE  COURT  CAN 
LOOK  AT  THE  CASE  IN  FRONT  OF  IT  INSTEAD  OF  IN  THE  ABSTRACT. 
THE  COURT  LOOKS  AT  THE  CASE  IN  FRONT  OF  IT  AND  THEN  THE 
COURT  CAN  DEAL  WITH  THE  WAIVER  ISSUE,  THE  SUBSTANTIAL 
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IF  THIS  COURT  IS  GOING  TO  DO  THAT,  WHAT  THIS 
COURT  IS  GOING  TO  BE  ASKED  TO  DO  IS  TO  DO  THE  IMPOSSIBLE. 
THIS  COURT  IS  GOING  TO  BE  ASKED  TO  DETERMINE  IN  THE 
ABSTRACT  WITHOUT  ANY  FACTS  IN  FRONT  OF  IT  THAT  LITERALLY 
ANY  CASE  THAT  MR.  YANNY  MIGHT  CONSIDER,  INITIATE,  IS  DE 
FACTO  SUBSTANTIALLY  RELATED  TO  WHAT  HE  DID  BEFORE. 

AND  THIS  COURT'S  GOING  TO  BE  REQUESTED  TO 
RULE  IN  THE  ABSTRACT  THAT  ANY  OF  THESE  CASES  CANNOT 
POSSIBLY  INVOLVE  THE  WAIVER  QUESTION;  THAT  THESE  CASES 

CAN'T  BE  BROUGHT  EVEN  THOUGH  THERE'S  BEEN  THIS  SUBSTANTIAL 
WAIVER. 

SO  WHAT  THEY'RE  TRYING  TO  GET  YOU  TO  DO  IS 
CREATE  A  SITUATION  WHERE  THE  WAIVER  THAT'S  OCCURRED  IS 
SWEPT  UNDER  THE  CARPET,  WHERE  THE  SUBSTANTIAL  RELATIONSHIP 
TEST  IS  COMPLETELY  IGNORED,  AND  IF  YOU  FIND  THAT  MR.  YANNY 
REPRESENTED  SCIENTOLOGY,  SOMEBODY  WANTS  TO  SUE  SCIENTOLOGY, 
THEN  MR.  YANNY  CAN'T  SUE  SCIENTOLOGY  AND  YOU  DON'T  GO 
THROUGH  ANY  OF  THE  ANALYSIS  AND,  THEREFORE,  THOSE  ISSUES 
GET  SWEPT  UNDER  THE  CARPET,  BUT  PERHAPS  MORE  IMPORTANTLY, 
THEY'RE  COMING  IN  FOR  EXTRAORDINARY  RELIEF. 

THEY'RE  ASKING  YOU  TO  ISSUE  SOME  ORDERS  THAT 
ARE  GOING  TO  BE  USED  AGAINST  MR.  YANNY.  THEY'RE  GOING  TO 
BE  USED  TO  POLICE.  THEY'RE  GOING  TO  BE  USED  TO  TAKE 
DEPOSITIONS  OF  PEOPLE  HE  TALKS  TO.  THERE'S  GOING  TO  BE  A 
CLOUD  HANGING  OVER  HIS  HEAD  WITHOUT  COMING  IN  AND  SHOWING 
THAT  THERE'S  ANY  DANGER  THAT  IT'S  GOING  TO  HAPPEN. 

THE  COURT:  MR.  VAN  SICKLE,  YOU'RE  MAKING  AN 
ASSUMPTION,  AND  I  GUESS  A  VALID  ONE  BASED  ON  THE  TRO  ISSUE. 
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I’VE  ALREADY  TOLD  YOU,  IT'S  TOO  BROAD.  YOU'RE  MAKING  AN 
ASSUMPTION  THAT  THIS  COURT  WOULD  ISSUE  AN  ORDER  TO  PRECLUDE 
MR-  .YANNY  FROM  ASSOCIATING,  SPEAKING  TO  OR  OTHERWISE  HAVING 
RELATIONSHIPS,  SOCIAL  OR  OTHERWISE,  WITH  ANY  PERSON, 
AZNARANS  AND  OTHERS.  THAT  IS  NOT  THE  INTENT. 

NOW,  IT  IS  A  QUESTION  OF  WHETHER  OR  NOT  AN 
ORDER  CAN  BE  FASHIONED  IN  A  WAY  THAT  ALLOWS  EVEN  MR.  YANNY 
FROM  HIRING,  FOR  EXAMPLE,  ARMSTRONG  AS  HIS  LAW  CLERK  OR  AS 
HIS  PARALEGAL.  CERTAINLY,  THE  COURT'S  INTENT  IS  NOT  TO 
MAKE  SUCH  A  BROAD  ORDER  THAT  IT  WOULD  PRECLUDE  ASSOCIATION, 
DISCUSSION  AND  SO  FORTH. 

MR.  VAN  SICKLE:  OKAY.  WELL  — 

MR.  YANNY:  YOUR  — 

MR.  VAN  SICKLE:  MR.  YANNY  —  IN  ADDITION  —  AGAIN, 
THE  FUNDAMENTAL  FACT  IS,  ‘EVEN  IF  YOU  TRY  TO  NARROW  THE 
ORDER,  YOU'RE  NOT  GOING  TO  BE  ABLE  TO  DO  IT  WITHOUT 
INFRINGING  ON  HIS  RIGHTS,  WITHOUT  DOING  SOMETHING  THAT  ON 
THE  RECORD  BEFORE  THE  COURT  YOU  SHOULDN'T  DO,  BECAUSE  THEY 
HAVEN'T  SHOWN  THE  THREAT.  WHAT'S  HAPPENED? 

HE'S  APPEARED  IN  THE  AZNARAN  CASE.  NOW,  HE'S 
OUT-.-  THAT'S  REALLY  ALL  THERE  IS  TO  IT.  HE'S  TALKED  TO 
ARMSTRONG.  WE'VE  ASKED  THE  COURT  TO  TAKE  JUDICIAL  NOTICE 
OF  THE  ARMSTRONG  DECISION  THAT  RECENTLY  CAME  DOWN.  THAT 
CASE  IS  OVER,  BASICALLY,  AND  MR.  YANNY  ISN'T  IN  IT. 

AND  IF  YOU  LOOK  AT  THE  CASE,  YOU'LL  SEE 
SEVERAL  THINGS.  ONE,  IT'S  ABOUT  SEALING  COURT  DOCUMENTS, 
WHICH  IS  SOMETHING  THAT  MR.  YANNY  HAS  A  LEGITIMATE  INTEREST 
IN.  IT'-S  ALSO  PERTINENT  TO  THE  ISSUE  OF  WHO  SHOULD  BE 
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BELIEVED,  PERHAPS.  BUT  THE  ARMSTRONG  CASE,  IF  YOU  LOOK  AT 
IT,  IT'S  ABOUT  SEALING  COURT  RECORDS. 


_  „  MR.  YANNY  IS  A  LITIGANT  AGAINST  THE  CHURCH  OF 

SCIENTOLOGY.  HE'S  BEEN  DEFAMED  AGAIN,  AND  WE  BROUGHT  THE 
TEXT  THIS  MORNING  WHERE  SCIENTOLOGY  SAYS  THAT  HE  DIDN'T  — 
HE  WAS  UNABLE  TO  PERFORM,  HE  DIDN'T  DO  GOOD  WORK,  HE  WAS 
FOUND  TO  BE  BREACHING  FIDUCIARY  DUTIES,  HE  WAS  FOUND  TO  BE 
TAKING  DRUGS. 

NOW,  THEY  ATTACK  HIM  IN  THE  MEDIA,  AND  WHAT 
THEY'RE  SEEKING  IS  AN  ORDER  THAT  WON'T  ALLOW  MR.  YANNY  TO 
GO  OUT  AND  GATHER  HIS  EVIDENCE  TO  START  TALKING  TO  THE 
WITNESSES,  LIKE  GERALD  ARMSTRONG,  TO  START  TO  DO  THE  THINGS 
THAT  HE  BELIEVES  HE  REASONABLY  NEEDS  TO  DO.  THEY'RE 
ATTACKING  HIM  IN  THE  MEDIA.  THEY'VE  WAIVED  ANY  PRIVILEGE 
ON  THAT,  AND  HE  HAS  SOME  RIGHT  TO  PROTECT  HIS  GOOD  NAME  AND 
RESPOND  TO  THAT. 

THE  COURT:  I  THINK  WE'RE  CONFUSING  THE  MATTER. 

I  HAVE  PREVIOUSLY  STATED  AND  RULED  IN  YANNY  I 
THAT  MR.  YANNY  HAS  A  LEGITIMATE  RIGHT  TO  DEFEND  HIMSELF  BY 
ACTIONS  AGAINST  THE  PLAINTIFFS,  IF  HE  FEELS  THAT  HE'S 
WRONGED,  TO  GATHER  EVIDENCE  TO  PURSUE  HIS  CASE  AGAINST  THE 
PLA33ITIFFS,  AND  HE  HAS  A  LEGITIMATE  RIGHT  TO  THE  EXTENT 
THAT' HE'S  ATTACKED  TO  REACT  AND  PERHAPS  TO  BRING  A  LAWSUIT. 

THAT'S  NOT  THE  ISSUE.  THE  ISSUE  HERE  IS 
WHETHER  OR  NOT  MR.  YANNY ' S  WILLINGNESS  TO  REPRESENT  THE 
AZNARANS  IN  THE  FEDERAL  COURT  IS  AN  INDICATION  THAT  HE 
WOULD  DO  THE  SAME  IN  THE  STATE  COURTS  WHERE  HE  BRINGS  AN 
ACTION  AGAINST  HIS  FORMER  CLIENTS  WITHOUT  THE  FORMER 
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CLIENTS'  CONSENTS  ON  A  MATTER  THAT  MAY  BE  SUBSTANTIALLY  — 
HAVE  A  SUBSTANTIAL  RELATIONSHIP  TO  THOSE  THINGS  THAT  YANNY 
DID.  FOR.  THE  PLAINTIFFS  WHEN  HE  WAS  THEIR  LAWYER. 

MR.  VAN  SICKLE:  MR.  YANNY  WISHES  TO  ADDRESS  THAT 

POINT. 

THE  COURT:  MR.  YANNY. 

MR.  YANNY:  YOUR  HONOR,  I  WOULD  ASK  THE  COURT  TO 
READ  THE  DECLARATION  AGAIN  THAT  I  SUBMITTED,  AND  IN  THE 
COURT'S  OWN  OPINION,  WHAT  THE  COURT  SAID  IN  YANNY  I  —  AND 
I  WANT  TO  EMPHASIZE  THAT  —  IS  THAT  IT  MIGHT  NOT 
NECESSARILY  BE  IMPROPER  FOR  ME  TO  REPRESENT  THE  AZNARANS  OR 
OTHER  PEOPLE  AGAINST  MY  FORMER  CLIENTS;  THAT  THAT  SHOULD  BE 
DETERMINED  ON  A  CASE-BY-CASE  BASIS. 

THE  COURT:  NO.  NO.  IT  WASN'T  THAT  REFERENCE, 
CASE-BY-CASE  METHOD.  I  SIMPLY  POINTED  OUT  THAT  AT  SOME 
TIMES,  THERE  MAY  BE  SITUATIONS  WHERE  IT  WOULD  NOT  BE  A 
VIOLATION  IF  A  FORMER  ATTORNEY  REPRESENTED  A  PARTY  AGAINST 
THE  FORMER  CLIENT. 

MR.  YANNY:  I  BELIEVE  YOUR  HONOR  DID  MENTION  IT 
SHOULD  BE  DETERMINED  ON  A  CASE-BY-CASE  BASIS,  AND  THAT 
COUNSEL  NOT  REGULATE  THE  PRACTICE  OF  LAW,  THAT  SHOULD  BE 
DETERMINED  BY  THE  STATE  BAR. 

YOUR  HONOR,  LET'S  PUT  THIS  ALL  BACK  INTO 
CONTEXT,  BECAUSE,  YOU  KNOW,  THEY  HAVEN'T  CONVEYED  ANY 
SECRETS  TO  ME  SINCE  I  .LAST  LITIGATED  WITH  THEM  IN  YANNY  I, 
AND  THIS  COURT  SPECIFICALLY  FOUND  THAT  AT  THE  CONCLUSION  OF 
YANNY  I  —  AND  I  BELIEVE  THEIR  ISSUE  PRECLUDED  ON  THIS  — 
THAT  THERE  WAS  NOTHING  THAT  I  KNEW  THAT  VICKI  AZNARAN 
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DIDN'T  KNOW.  SHE  WAS  THE  EXECUTIVE  THERE. 

AND  I  DON'T  WANT  TO  GET  LOST.  BUT,  YOUR 
HONOR  WANTS  TO  SOMEHOW  DO  EQUITY  TO  PROTECT  THESE  PEOPLE. 
TO  PROTECT  THESE  PEOPLE.  AND  I  CAN  UNDERSTAND  THAT.  IF 
SOMEONE'S  ENTITLED  TO  EQUITY.  BUT  THERE'S  ALSO  A  DOCTRINE 
OF  UNCLEAN  HANDS.  NOW,  WHAT  ARE  THEY  ASKING  YOU  TO  DO 
EQUITY  WITH  RESPECT  TO  THEM? 

LET'S  NOT  LOSE  SIGHT  OF  THE  FACT  THAT  THE 
CASE  LAW  SPECIFICALLY  STATES  THAT  EVEN  ON  A  CASE-BY-CASE 
BASIS,  A  REQUEST  TO  DISQUALIFY  IS  BASICALLY  A  REQUEST  IN 
EQUITY  THAT  A  LAWYER  BE  ENJOINED  FROM  PROCEEDING  IN  THE 
REPRESENTATION  IN  WHICH  HE  IS  ENGAGED  UPON. 

NOW,  I  THINK  THE  COURT  CORRECTLY  POINTED  OUT 
AT  THE  CONCLUSION  OF  YANNY  I  THAT  THEY  DIDN'T  SHOW  THAT  I 
HAD  VIOLATED  ANY  CONFIDENCES. 

THE  COURT:  MR.  YANNY,  WE'RE  NOT  GOING  TO  REPEAT  ALL 
OF  THAT,  BUT  YOU  WILL  NOTE  THAT  IN  YANNY  I,  YANNY  WAS  NOT 
ATTORNEY  OF  RECORD  FOR  AZNARANS .  YANNY  HAD  THE  AZNARANS  IN 
HIS  HOME.  THAT  WASN'T  SUFFICIENT.  YANNY  ACTUALLY  DROVE 
AZNARANS  TO  SEE  OTHER  LAWYERS. 

MR.  YANNY:  CORRECT,  YOUR  HONOR. 

THE  COURT:  THE  COURT  RULED  THAT  THAT  WASN'T  AN 
ADVERSE  REPRESENTATION  AGAINST  A  FORMER  CLIENT. 

BUT  THOSE  FACTS  WERE  SKIRTING  THE  BOUNDARIES 
OF  WHERE  YOU  PASS  INTO  A  VIOLATION  OF  THE  RULES  I'VE  SET 
OUT  BEFORE,  WHICH  SAYS  THAT  YOU  CANNOT  REPRESENT  A  CLIENT 
AGAINST  A  FORMER  CLIENT  WHERE  THERE'S  SUBSTANTIAL 
RELATIONSHIP  BETWEEN  THE  SUBJECT  MATTERS  OF  REPRESENTATION, 


WITHOUT  THE  CONSENT  OF  THE  FORMER  CLIENT. 

MR.  YANNY:  YOUR  HONOR  — 

JTHE  COURT:  AND  THAT  IS  WHAT  WE'RE  ABOUT  IN  THE  CASE 
WHERE  YANNY  REPRESENTED  AND  BECAME  OF  RECORD  FOR  THE 
AZNARANS  IN  THE  FEDERAL  COURT. 

MR.  YANNY:  AND  YOUR  HONOR,  THAT  IS  PRECISELY  WHERE 

IT  SHOULD  BE  DETERMINED  AS  TO  WHETHER  THERE  WAS  A 
SUBSTANTIAL  RELATIONSHIP  BETWEEN  WHAT  I  DID  FOR  THEM,  FOR 
THESE  PEOPLE,  AND  WHAT  I  DIDN'T  DO. 

I  WOULD  ALSO  POINT  OUT,  YOUR  HONOR,  THERE 
COMES  A  POINT  IN  TIME  WHERE  THEY  CROSS  THE  LINE  AS  FAR  AS 
CLAIMING  LICENSE  TO  STOP  ME  FROM  SAYING  THINGS  IN  MY  OWN 
DEFENSE.  IN  THAT  REGARD,  I'D  LIKE  TO  PUT  INTO  THIS  COURT, 
BECAUSE  I  THINK  IT ' S  IMPORTANT  —  AND  I ' LL  GIVE  YOU  —  AND 
I  DECLARE  UNDER  PENALTY  OF  PERJURY  OF  THE  LAWS  OF  THE 
UNITED  STATES  AND  THE  STATE  OF  CALIFORNIA  THAT  WHAT  I'M 
ABOUT  TO  GIVE  THE  COURT  IS  THE  DECLARATION  OF  MICHAEL  T. 
STOLLER  SUPPLIED  BY  MY  ESTEEM  OPPOSITION  MR.  DRESCHER  IN  A 
CASE  ACROSS  THE  HALL  HERE,  BENT  CORYDON  V.  CHURCH  OF 
SCIENTOLOGY  AND  RELATED  CROSS  ACTIONS,  IN  WHICH  THEY  WERE 
TRYING  TO  DISQUALIFY  MR.  VAN  SICKLE,  WHICH  ATTEMPT  WAS 
DENIED,  WHICH  ATTEMPT  WAS  THEN  FURTHER  DENIED  BY  THE  COURT 
OF  APPEALS  ON  A  WRIT. 

AND  ALSO,  A  TRUE  AND  ACCURATE  COPY  OF  WHAT  I 
PLACED  UP  THERE  ALREADY,  "FACT  VERSUS  FICTION,”  A 
PUBLICATION  THAT  CAME  OUT  BY  THE  CHURCH  OF  SCIENTOLOGY. 

MR.  DRESCHER:  YOUR  HONOR  ALREADY  REJECTED  THAT  ONE. 

MR.  YANNY:  YOU  CAN  OBJECT  ALL  YOU  WANT,  BUT  I'M 
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GOING  TO  FINISH. 

MR.  DRESCHER:  I  DIDN'T  OBJECT.  I  POINTED  OUT  TO 
THE  COURT  THAT  HE'S  — 

THE  COURT:  LET  HIM  FINISH. 

MR.  YANNY:  THE  STATEMENT  IS,  "BEHAR"  —  THE  "TIME 
MAGAZINE  STATEMENT"  —  THIS  IS  ON  PAGE  9  OF  "FACT  VERSUS 
FICTION"  (READING) : 


"BEHAR  PORTRAYS  FORMER  CHURCH  ATTORNEY 
JOSEPH  YANNY  AS  AN  EXPERT  ON  THE  CHURCH  OF 
SCIENTOLOGY.  THE  TIME  ARTICLE  ATTEMPTS  TO 
PUT  THE  CHURCH  ON  TRIAL  USING  FALSE  CLAIMS 
THAT  WERE  SPECIFICALLY  EXCLUDED  FROM  THE 
LITIGATION  WITH  YANNY  BY  THE  TRIAL  JUDGE  — 
E.G.,  THAT  YANNY  WAS  ASKED  TO  STEAL  RECORDS 
FOR  THE  CHURCH,  AND  WAS  THE  SUBJECT  OF 
CHURCH,"  QUOTE  "'HARASSMENT,'"  END  QUOTE, 
COMMA,  "INCLUDING  DEATH  THREATS  AND 
BURGLARIES. 

"TRUE  INFORMATION:" 

PAGE  9. 

"YANNY  IS  A  FORMER  ATTORNEY  FOR  THE 
CHURCH  WHO  WAS  FOUND  TO  BE  TAKING  LSD  WHEN 
SCIENTOLOGY  EXECUTIVES  INVESTIGATED  WHY  YANNY 
WAS  UNABLE  TO  MAINTAIN  AN  ACCEPTABLE  LEVEL  OF 
PERFORMANCE  AND  PROFESSIONAL  CONDUCT. 

"AFTER  LEAVING  CHURCH  EMPLOY,  YANNY 
PROCEEDED  TO  BREAK  ATTORNEY-CLIENT 
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CONFIDENCES.  IN  SUBSEQUENT  LITIGATION  WITH 
YANNY  CONCERNING  HIS  BREACH  OF  CONTRACTUAL 
AGREEMENT,  SUPERIOR  COURT  JUDGE  CARDENAS 
FOUND  THAT  YANNY  SHOWED,"  QUOTE,  '"A  READY 
WILLINGNESS  TO  DISREGARD  LEGAL  AND  ETHICAL 
RESPONSIBILITIES  OWED  TO  HIS  FORMER 
CLIENTS,"'  END  QUOTE. 

OKAY.  THEY  DIDN'T  SAY  "ALLEGED."  SEE,  THEY 
ATTACK  ME  IN  THIS  THING. 

I  DON'T  KNOW.  YOUR  HONOR  POINTED  OUT  QUITE 
CLEARLY  THAT  WHEN  MR.  COOLEY  AND  REVEREND  RATHBUN  HERE  WENT 
DOWN  TO  TEXAS  AND  WERE  TALKING  TO  THE  AZNARANS  AND  IMPUNED 
MY  INTEGRITY,  IMPUNED  MY  ABILITY,  THEY  HAD  TO  SOME  DEGREE 
WAIVED  THE  PRIVILEGE.  THEY'VE  DEFAMED  ME  WITH  THIS  THING, 
AND  THEY  DID  IT  BEFORE  THEY  FILED  THIS  LAWSUIT  AND  SOUGHT 
THIS  TRO. 

NOW,  THE  PROBLEM  IS,  I'D  LIKE  TO  GET  MIKE 
FLYNN  TO  TAKE  MY  CASE,  BUT  YOU  KNOW,  JUDGE,  YOU  WANT  TO  DO 
EQUITY.  LET'S  TALK  ABOUT  EQUITY  HERE.  MIKE  FLYNN'S  BEEN 
BOUGHT  OFF  BY  A  SECRET  AGREEMENT  THAT  IS  AGAINST  PUBLIC 
POLICY,  IS  AGAINST  THE  LAW,  AND  ALSO  ELIMINATED  HIM  FROM 
THE  POOL  OF  RESOURCES  AVAILABLE  TO  VICKI  AND  RICHARD 
AZNARAN . 

THE  COURT:  MRJ  YANNY,  THOSE  AGREEMENTS,  APPARENTLY, 
PASSED  MUSTER  AND  THEY  WERE  APPROVED  BY  A  COURT. 

MR.  YANNY:  NO,  JUDGE.  SEE,  THAT  IS  ONE  OF  THE 
OTHER  FALSITIES  THAT  YOU'RE  BUYING  INTO,  BECAUSE  THOSE 
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AGREEMENTS  WERE  NEVER  PLACED  BEFORE  A  COURT.  AND  JUDGE 
BRECXENRIDGE  — 

-THE  COURT:  MR.  YANNY,  YOU  HAVE  CITED  HERE  IN  THE 
LAST  TWO  OR  THREE  MINUTES,  APPARENTLY,  WHAT  APPEARS  TO  BE  A 
GOOD  BASIS  FOR  A  SUIT  AGAINST  THE  PLAINTIFFS,  BUT  THAT'S 
NOT  WHAT  WE'RE  HERE  ABOUT,  EXCEPT  INSOFAR  AS  YOUR  COMMENTS 
ARE  AN  ATTEMPT  TO  POINT  OUT  THAT  THE  COURT'S  REMEDY  HERE  IS 
EQUITABLE  IN  NATURE  AND  THEY  SHOULD  NOT  BE  GRANTED  BECAUSE 
OF  THEIR  UNCLEAN  HANDS. 

MR.  YANNY:  EXACTLY,  YOUR  HONOR. 

THE  COURT:  ALL  RIGHT. 

MR.  YANNY:  THEY  CANNOT  ATTACK. 

I  WOULD  ALSO  POINT  OUT  FOR  THE  COURT,  YOUR 
HONOR.  YOU  PLACED,  APPARENTLY,  A  LOT  OF  WEIGHT  UPON  THE 
DECISION  OF  JUDGE  IDEMAN. ' 

I  WOULD  ALSO  POINT  OUT  FOR  THE  RECORD  THAT 
JUDGE  IDEMAN 'S  DECISION  WAS  REACHED  WITHOUT  BRIEFING.  HE 
DID  THAT  SUI  SPONTE. 

I  WOULD  ALSO  ASK  THE  COURT  INSOFAR  AS  YOU 
WANT  TO  DO  EQUITY  HERE  TODAY,  TO  CONSIDER  THE  FOLLOWING 
FACT*  OKAY.  I  DID  NOT  FILE  AN  OPPOSITION  BRIEF  OVER 
THERE.  I'D  LIKE  TO  MAKE  A  MOTION  FOR  RECONSIDERATION  OVER 
THERE. 

THE  COURT:  WELL,  PERHAPS  YOU  OUGHT  TO  DO  THAT.  BUT 
FOR  NOW,  YOU'RE  GOING • TO  SIT  DOWN  BECAUSE  I'M  NOT  GOING 
SPEND  ALL  THE  TIME  THIS  MORNING  ON  THIS  CASE. 

MR.  YANNY:  ONE  OTHER  POINT.  ONE  OTHER  POINT  THAT 


NEEDS  TO  BE  ON  THE  RECORD. 
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THE  COURT:  MR.  YANNY,  YOU  WILL  EE  SEATED  FOR  A 

MOMENT. 

_  MR.  VAN  SICKLE. 

MR.  VAN  SICKLE:  YES. 

THE  COURT:  I  WANT  YOU  TO  —  THE  OTHER  ISSUE  HERE  IS 
WHETHER  OR  NOT  AN  ISSUE  RESTRAINING  MR.  YANNY  FROM 
REPRESENTING  ARMSTRONG  IN  THIS  CASE.  I  RECOGNIZE  THAT  IT'S 
PROBABLY  —  THAT  COMPLAINT,  THAT  PORTION,  WILL  BE  DENIED, 
BECAUSE  YANNY  IN  HIS  OWN  DECLARATION  HAS  INDICATED  THAT  HE 
DOES  NOT  REPRESENT  ARMSTRONG  AS  A  LAWYER.  SO  YOUR  BEST 
ARGUMENT  IS  THAT  THERE'S  NO  LIKELIHOOD  THAT  PLAINTIFFS  WILL 
PREVAIL  VIS-A-VIS  ARMSTRONG. 

MR.  VAN  SICKLE:  THAT'S  A  SUMMARY  JUDGMENT  ISSUE. 
THEY  SHOULD  LOSE  IN  THAT  SUMMARY  JUDGMENT  AS  SOON  AS  WE  GET 
THE  PAPERS  TOGETHER,  SO  THERE'S  NO  SHOWING  —  THERE'S  NO 
SHOWING  OF  HARM,  NO  SHOWING  OF  ANYTHING. 

THEY'VE  GOT  JOE  AND  ARMSTRONG  LOOKING  AT  A 
CODE  FILE  TOGETHER  IN  FEDERAL  COURT.  THEY'RE  DOING  SOME 
WORK  TOGETHER  WORKING  ON  LITERARY  MATTERS.  THAT'S  IT.  AND 
ALSO,  THERE'S  NO  ONGOING  LITIGATION.  THERE'S  NOTHING 
THEY.'VE  SHOWN  THAT  JOE  CAN  REALLY  IMPACT. 

THE  COURT:  I  UNDERSTAND.  THE  DISTINCTION  IS  THAT 
WE  KNOW  THAT  MR.  YANNY  DID  BECOME  ATTORNEY  OF  RECORD  IN  THE 
FEDERAL  CASE  AGAINST  THE  PLAINTIFFS  FOR  AZNARANS . 

MR.  VAN  SICKLE:  AND  HE  HAS  EXPLAINED  IN  HIS 
DECLARATION  THE  REASONS. 

THE  COURT:  I  UNDERSTAND. 

MR.  VAN  SICKLE:  HE  WANTED  TO  TEST  THE  WATERS 
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BECAUSE  HE  PERCEIVED  THERE  WAS  AN  EMERGENCY,  NOT  BECAUSE  HE 
WANTED  TO  CARRY  ON  A  CAMPAIGN,  NOT  BECAUSE  HE  WANTS  TO 
REPRESENT  EVERYBODY  AGAINST  SCIENTOLOGY,  NOT  BECAUSE  HE 
WANTS  100  OTHER  CASES,  BUT  ONLY  BECAUSE  HE  WAS  VERY 
CONCERNED  A  DEFAULT  MIGHT  OCCUR  BECAUSE  HE  COULDN'T  GET 
EXTENSIONS  OF  TIME. 

THEY  WERE  IN  PRO  PER,  AND  THERE  WERE  THINGS 
THAT  NEEDED  BEING  HANDLED.  HE  THOUGHT  THAT  THE  SUBSTANTIAL 
RELATIONSHIP  TEST  PLUS  THE  WAIVER,  INCLUDING  THE  TIME 
ARTICLE  AND  THIS  "FACT  VERSUS  FICTION,"  AND  THE  FACT  THEY 
MADE  ALLEGATIONS  IN  THE  COUNTY  CLAIM  THAT  HE  WAS  A 
CONSPIRATOR  OF  SORTS,  AND  HE  WAS  ONE  OF  THE  PEOPLE  THAT 

HELPED  THE  AZNARANS  DO  THE  THINGS  THAT  THEY  ALLEGEDLY  DID 
THAT  WERE  WRONG  — 

THE  COURT:  ALL  RIGHT. 

MR.  VAN  SICKLE:  BUT  GIVEN  ALL  THOSE  THINGS,  HE 
THOUGHT  THAT  THAT  WAS  AN  UNUSUAL  CASE,  AND  IT  WAS  HIS 
OPINION,  BASED  IN  PART  UPON  YOUR  OPINION,  BASED  UPON  HIS 
RESEARCH,  BASED  UPON  EVENTS,  THAT  IT  WAS  NOT  WRONG  FOR  HIM 
TO  DO  IT.  AND  HE  SAID,  YOU  KNOW,  I'LL  GO  IN.  I'M  GOING  TO 
TEST  THE  WATER  AND  SEE  WHAT  JUDGE  I DEMAN  PLANS  TO  DO. 

NOW,  IF  HE'S  PRESENTED  WITH  A  SITUATION 
WHERE,  IN  THOSE  RARE  CASES,  WHERE  HE  WANTS  TO  TOUCH  THE 
WATERS,  _OOK  AT  IT  THE  OTHER  WAY,  IS  HE  GOING  TO  HAVE  TO 
TEST  THEM  BOTH  PLACES? 

DOES  HE  HAVE  TO  GO  OVER  AND  ENTER  AN 
APPEARANCE  IN  JUDGE  I DEMAN ' S  CHAMBERS  AND  SURVIVE  NOT  ONLY 
A  MOTION  TO  DISQUALIFY,  BUT  ALSO  GET  SUED  AND  CALLED  A 
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COMMON  TORT-FEASOR  EVERY  TIME  HE  TRIES  TO  TEST  THE  WATERS? 

THERE'S  SOMETHING  VERY  WRONG  WITH  THAT.  HE 
SHOULD  jONLY  HAVE  TO  DO  IT  IN  ONE  FORM  AND  THAT  SHOULD  BE  IN 
THE  CASE  THAT'S  INVOLVED. 

THE  COURT:  MR.  DRESCHER,  ON  THE  OTHER  SIDE,  WHAT  IS 
YOUR  BEST  ARGUMENT  IN  THE  REQUEST  AGAINST  REPRESENTATION  OF 
MR.  ARMSTRONG? 

I  WILL  ASSUME  THAT  YOUR  COMPLAINT  WILL  BE 
DENIED  INSOFAR  AS  YANNY  IN  HIS  DECLARATION  POINTS  OUT  THAT 
HE  DOESN'T  REPRESENT  ARMSTRONG,  SO  I  WOULD  ASSUME  THERE'LL 
BE  A  DENIAL  OF  THAT  IN  THE  COMPLAINT  —  TO  THE  COMPLAINT. 

WHAT  REASON  OR  WHAT  BASIS  CAN  THIS  COURT 
RESTRAIN  HIM  FROM  REPRESENTING  MR.  ARMSTRONG,  WHICH  HE  SAYS 
HE  DOESN'T  IN  ANY  EVENT? 

MR.  DRESCHER:  HE  SAID  THAT  ONCE  HE  GOT  HERE. 

THAT'S  NOT  WHAT  HE  SAID  OUTSIDE  THE  COURT.  AND  SINCE  THE 
COURT  HAS  TO,  IN  THIS  KIND  OF  CIRCUMSTANCE,  ASSESS  SOME 
CREDIBILITY  FACTORS  HERE,  LET  ME  JUST  REMIND  THE  COURT  OF 
THE  FOLLOWING  DETAILS  CONCERNING  THE  ARMSTRONG 
REPRESENTATION. 

MR.  YANNY:  YOUR  HONOR,  MAY  I  BE  EXCUSED? 

THE  COURT:  WELL,  THEREFORE,  YANNY,  THE  INDIVIDUAL 
IS  NO  LONGER  HERE. 

MR.  YANNY:  I'LL  STAY. 

THE  COURT:  BUT  SINCE  I'LL  HAVE  TO  MAKE  AN  ORDER  AT 
THE  CONCLUSION,  I  THINK  YOU  BETTER  STAY. 

MR.  YANNY:  ALL  RIGHT,  YOUR  HONOR. 

THE  COURT:  YES. 
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MR.  DRESCHER:  FIRST,  KENDRICK  MOXON  STUMBLED  UPON 
MR.  ARMSTRONG  AND  MR.  YANNY  TOGETHER  GOING  OVER  A  FILE 
UNRELATED  TO  MR.  ARMSTRONG  AND  MR.  YANNY ' S  RELATIONSHIP 
WITH  THE  CHURCH,  AT  LEAST  ON  THE  SURFACE,  EXCEPT  THAT  IT 
WAS  A  CHURCH  CASE. 

THAT  THE  TWO  OF  THEM,  TOGETHER,  FIRST  TRIED 
TO  CONCEAL  FROM  MOXON.  WHEN  MOXON  DIRECTLY  ASKED  THE  TWO 
OF  THEM,  AS  YANNY  AND  ARMSTRONG  STOOD  SIDE  BY  SIDE,  HE 
ASKED  ARMSTRONG,  IS  HE  YOUR  LAWYER,  AND  IT  WAS  A  KEYSTONE 
COP  SCENE,  BECAUSE  ARMSTRONG  STOOD  THERE  AND  NODDED  YES, 

AND  WHEN  YANNY  STARTS  SAYING  NO,  THEN  HE  BACKTRACKS  AND  HE 
FINALLY  OWNS  UP  THAT  HE'S  HIS  LAWYER  AND  TRIES  TO  SKIRT 
AWAY  IN  THIS  LITERARY  MATTER  ISSUE. 

BUT  THE  THING  THAT  KEEPS  COMING  BACK  TO  MY 
MIND  ON  THIS  SUBJECT  IS,  .JUST  AS  HE  DID  IN  THE  FIRST  TRIAL, 
JUST  AS  HE  DID  IN  THE  FIRST  CASE  WHERE  MR.  YANNY  AND  SOME 
OF  HIS  ALLIES  WENT  TO  EXTRAORDINARY  LENGTHS  TO  CREATE 
PRIVILEGE  TO  AVOID  EXPLORING  WHAT'S  GOING  ON,  MR.  ARMSTRONG 
HAS  GONE  TO  NEW  AND  EVEN  MORE  EXTRAORDINARY  LENGTHS  TO  LAY 
IN  AN  ATTORNEY-CLIENT  PRIVILEGE,  TO  LAY  IN  A 
PARALEGAL-EMPLOYER  PRIVILEGE,  TO  LAY  IN  EVEN  A 
PRLEST-PENITENT  PRIVILEGE,  THE  VERY  SAME  ONE  BENT  CORYDON 
PERPETRATED  ON  THE  COURT  BEFORE. 

IF  IT  WERE  A  SIMPLE  MATTER  OF  BEING  ABLE  TO 
SAY,  NO,  I  DON'T  REPRESENT  HIM,  AS  THE  DECLARATION  DOES, 
WELL,  THAT  SHOULD  BE  THE  END  OF  IT,  AND  THAT  SHOULD  BE  IT. 
BUT  IT'S  NOT,  YOUR  HONOR.  THIS  ISN'T  A  VACUUM.  THIS  ISN'T 
A  NEW  ONE.  THERE'S  THE  DISSEMBLING  IN  THE  COURTHOUSE. 
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THERE'S  ARMSTRONG  AND  YANNY  GOING  TO  GREAT  LENGTHS  TO 
CONCOCT  THESE  DECLARATIONS,  AND  FRANKLY,  MR.  YANNY ' S 
PROCLIVITY  FOR  RUNNING  AROUND  FINDING  ADVERSE  LITIGANTS, 
BECAUSE  DON'T  LOSE  THE  FACT  THAT  ARMSTRONG  WAS  IN 
LITIGATION  AT  THE  TIME  THAT  THAT  INCIDENT  TOOK  PLACE,  LEADS 
RIGHT  INTO  THE  OTHER  PROBLEM  HERE,  BECAUSE  THERE'S  ONLY  SO 
MUCH  THAT  CAN  BE  DONE  ON  A  DISQUALIFICATION. 

WHAT  CAN  BE  DONE  IN  THE  DISQUALIFICATION  WAS 
DONE  BY  JUDGE  IDEMAN.  THAT  DOESN'T  STOP  HIM  FROM  BEING  A 
LAWYER,  DE  FACTO.  THAT  DOESN'T  STOP  HIM  FROM  OPERATING  IN 
THE  WEEDS.  THAT  DOESN'T  EXCUSE  HIM  FROM  THE  STOCKTON 
THEATERS  COURT  THAT  YOUR  HONOR  MENTIONED  AND  WHICH  THE 
DEFENDANTS  HAVE  ASSIDUOUSLY  AVOIDED  MENTIONING. 

IT  DOESN'T  RELIEVE  THEM  OF  THE  OBLIGATION 
THAT  —  WELL  STATED  BY  THE  COURT  ON  PAGE  81  —  THE 
OBLIGATION  TO  REPRESENT  THE  CLIENT  WITH  UNDIVIDED  FIDELITY. 
AND  IT  ALSO  PRECLUDES  THE  LAWYER  FOR  ACTING  FOR  OTHERS  IN 
ANY  MATTER.  DOESN'T  SAY  LITIGATION.  "...  ANY  MATTERS 
WHERE  SUCH  SECRETS  OR  CONFIDENCES  OR  KNOWLEDGE  OF  THE 
CLIENTS'  AFFAIRS  ACQUIRED  IN  THE  COURSE  OF  THE  EARLIER 
EMPLOYMENT  CAN  BE  USED  TO  THE  FORMER  CLIENT'S 
D I  SAD  VANT  AG  E .  " 

THAT'S  THE  PROBLEM  WITH  ARMSTRONG,  AND  IT'S  A 
DRAMATIC  PROBLEM  WITH  THE  AZNARANS . 

THE  COURT:  AS-  FAR  AS  ARMSTRONG  IS  CONCERNED,  WHAT 
IS  THE  EVIDENCE  AS  OPPOSED  TO  SURMISE  THAT  —  DID  MR.  YANNY 
WHILE  HE  REPRESENTED  THE  PLAINTIFFS  BRING  ANY  ACTION  OR  BE 
A  LAWYER  IN  ANY  ACTION  BROUGHT  AGAINST  ARMSTRONG? 
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MR.  DRESCHER:  IN  THE  MC  SHANE  DECLARATION,  THERE  IS 
—  AND  I  DON'T  HAVE  THE  PARAGRAPH  AT  MY  FINGERTIPS  —  BUT 
IN_THE_KC  SHANE  DECLARATION,  MR.  MC  SHANE  SAYS  THAT  DURING 
THE  PERIOD  IN  WHICH  THOSE  AGREEMENTS,  SETTLEMENT  AGREEMENTS 
TO  WHICH  MR.  YANNY  SO  FONDLY  REFERS  WERE  CREATED,  ONE  OF 
THE  SIGNERS  WAS  ARMSTRONG.  THAT  MR.  YANNY ' S  ADVICE  AND 
COUNSEL  WAS  SOUGHT  ON  ENTERING  INTO  THOSE  AGREEMENTS,  WITH 
A  NUMBER  OF  PARTIES,  INCLUDING  GARY  ARMSTRONG.  THE  ENTIRE 
ARMSTRONG  MATTER  WAS  DISCUSSED  TO  PUT  IT  IN  CONTEXT. 

YOUR  HONOR,  WOULD  YOU  ASK  THEM  TO  PLEASE  KEEP 
THEIR  VOICES  DOWN.  NOW,  THEY'RE  TRYING  TO  DELIBERATELY 
INTERRUPT.  IT'S  A  HABIT  OF  MR.  YANNY ' S ,  AS  THE  COURT 
KNOWS. 

THE  COURT:  WELL,  MR.  YANNY,  COOL  IT. 

MR.  DRESCHER:  IN  ANY  EVENT,  ARMSTRONG  HAVING  BEEN  A 
LITIGANT  FOR  A  NUMBER  OF  YEARS,  ARMSTRONG  WAS  SPECIFICALLY 
APPROACHED  AND  HIS  ADVICE  AND  COUNSEL  SOUGHT  REGARDING  THE 
SETTLEMENT,  PARTIAL  SETTLEMENT  OF  THE  ARMSTRONG  CASE  THAT 
WAS  UPHELD.  HE  GAVE  ADVICE.  I  WISH  I  COULD  TELL  YOU  WHAT 
IT  WAS,  BUT  IT'S  PRIVILEGED,  BUT  CONSIDERING  THE 
REPRESENTATIONS  HE'S  MADE  ABOUT  IT,  IT'S  AN  EXTRAORDINARY 
THING,  BUT  THERE  IT  IS. 

THE  ENTIRE  ARMSTRONG  CASE  WAS  LAID  OUT  TO 
YANNY  BY  MR.  MC  SHANE.  MR.  YANNY  GAVE  ADVICE  ON  THE 
SETTLEMENT  AND  HOW  THE  CHURCH  PARTY  SETTLING  WITH  ARMSTRONG 
SHOULD  APPROACH  IT  AND  THAT  WAS  IT. 

NOW,  THAT  MATTER  PERSISTED  AS  THE  COURT  HAS 
SEEN  IN -THE  ARMSTRONG  OPINION  ON  UP  UNTIL  LAST  WEEK  AND, 
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YOU  KNOW,  WHO  KNOWS  WHAT  HAPPENS  AT  THIS  POINT,  BUT  THE 
TRUTH  OF  THE  MATTER  IS,  HE  REPRESENTED  THE  CHURCH  ON  BEHALF 
0 F.. ARMSTRONG .  HE'S  NOW  REPRESENTING  ARMSTRONG  BY  HIS  OWN 
ADMISSION,  AND  AS  AN  AFTERTHOUGHT  SAID,  IT  WASN'T  ON  THIS 
MATTER. 

THERE  ARE  ALSO  TWO  BILLS  THAT  HAVE  BEEN 
SUBMITTED  WITH  RESPECT  TO  THE  ARMSTRONG  REPRESENTATION, 
BILLS  OF  MR.  YANNY ' S  OFFICE.  SO  I  CAN'T  STAND  THERE  AND 
TELL  YOU  THAT  THE  EVIDENCE  IS  AS  COMPELLING  AS  THE 
AZNARANS ,  BUT  IT  IS  COMPELLING  AND  IT  IS  COMPLETELY 
CONSISTENT  WITH  A  PATTERN  THAT'S  BEEN  PRESENTED  OVER  AND 
OVER  AGAIN  TO  THE  COURT. 

THE  COURT:  MR.  YANNY,  YOU  HAVE  THE  OPPORTUNITY  NOW 
TO  ADDRESS  THE  COURT. 

MR.  YANNY:  THANK  -YOU,  YOUR  HONOR. 

FIRST  OF  ALL,  I  NEVER  MADE  AN  APPEARANCE  IN 
THE  ARMSTRONG  CASE,  SINCE  HE'S  MADE  REPRESENTATIONS  — 

THE  COURT:  I’LL  ASSUME  THERE  WAS  NO  APPEARANCE. 

MR.  YANNY:  THERE  WAS  NO  APPEARANCE. 

AND  WHAT  I  TOLD  THEM  ABOUT  THOSE  AGREEMENTS 
IS  •-QUITE  SIMPLE.  I  TOLD  THEM  THEY  WERE  AN  OBSTRUCTION  OF 
JUSTICE,  THEY  WERE  A  FRAUD  ON  THE  COURT,  THEY  WERE 
UNENFORCEABLE  AND  A  VARIETY  OF  OTHER  THINGS,  ALL  OF  WHICH 
TOOK  IT  OUTSIDE  THE  PRIVILEGE. 

I  MEAN, 'YOU  HEARD  PAUL  MORANTZ.  I  GAVE  YOU 
SOME  OF  PAUL  MORANTZ'  TESTIMONY.  NONE  OF  THAT  STUFF  EVER 
GOT  TO  THE  COURTS.  THOSE  HAVE  NEVER  BEEN  APPROVED. 

NOW,  IF  YOU  WANT  TO  DO  EQUITY,  IF  YOU  WANT  TO 
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DO  EQUITY,  LET'S  GET  INTO  WHETHER  THESE  PEOPLE  HAVE  SO 
LIMITED  THE  AVAILABLE  POOL  OF  LEGAL  RESOURCES  THAT  IT  IS, 
ASJYOUR.  HONOR  POINTED  OUT  —  TO  QUOTE  FROM  THE  COURT  AT  THE 
LAST  HEARING,  PAGE  6,  YOU  CITED  A  CASE. 

YOU  SAID,  "ALSO,  STOCKTON  THEATERS  V. 

PALERMO"  —  AND  I  QUOTE  THIS  PART  OF  IT,  AND  I'M  QUOTING 
THE  COURT  (READING) : 

"IS  THERE  A  SUFFICIENTLY  SUBSTANTIAL 
RELATIONSHIP  IN  THE  SUBJECT  MATTER  BETWEEN 
THE  PAST  AND  PRESENT  REPRESENTATION  SO  AS  TO 
RENDER  THE  PRESENT  EMPLOYMENT,"  AND  I 
EMPHASIZED  THIS,  "UNQUESTIONABLE  IN  LIGHT  OF 
THE  PAST,"  END  QUOTES  —  "CLOSED  QUOTES," 

SAYS  THE  COURT. 

NOW,  IF  YOU  WANT  TO  TALK  ABOUT  EQUITY  HERE, 
LET'S  TALK  ABOUT  WHETHER  THOSE  AGREEMENTS ,  NONE  OF  WHICH 
WERE  EVER  PRESENTED  TO  THE  COURT  FOR  APPROVAL,  AND  WHICH 
PAUL  MORANTZ  ATTEMPTED  TO  TESTIFY  ABOUT  BUT  YOUR  HONOR 
EXCLUDED  UNDER  352,  WHETHER  THOSE  AGREEMENTS,  WHEREBY 
LAWYERS  AGREED  NOT  TO  TAKE  CASES  IN  THE  FUTURE,  WOULD  MAKE 
IT  UNEQUITABLE  FOR  ME  NOT  TO  BE  PERMITTED  TO  TAKE  CASES 
THAT  ARE  SO  DISTANTLY  RELATED,  IF  AT  ALL,  TO  MY  PRIOR 
REPRESENTATION  OF  THESE  PEOPLE. 

NOW,  I  REALLY  HAVE  NO  DESIRE  TO  DO  THAT.  I 
STEPPED  INTO  THE  AZNARAN  CASE  FOR  ONE  REASON  AND  ONE  REASON 
ONLY,  BECAUSE  CONSISTENT  WITH  THE  ILLEGAL  ACTIVITIES  AND 
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THE  UNETHICAL  ACTIVITIES  OF  MR.  QUINN  AND  MR.  DRESCHER  WITH 


RESPECT  TO  BYPASSING  THE  REPRESENTATION  OF  THE  AZNARANS  TO 
GET  MESSAGES  TO  THEM,  THAT  THEY  OUGHT  TO  DROP  THEIR  CURRENT 
LAWYER  AND  TALK  TO  THESE  PEOPLE  IN  PRO  PER  ABOUT  SETTLING. 

OKAY.  THEY  ENDED  UP  IN  A  SITUATION  THAT  WAS 
UNEQUITABLE,  AND  THAT  IS  THAT  THESE  PEOPLE  WOULD  HAVE  BEEN 
WITHOUT  REPRESENTATION  AND  FACED  WITH  MOUNDS  OF  SUMMARY 
JUDGMENT  MOTIONS  THAT  THEY  COULD  NOT  HAVE  RESPONDED  TO.  AS 
AN  OFFICER  OF  THE  COURT,  I  DID  THE  ONE  THING  I  THOUGHT  WAS 
THE  APPROPRIATE  THING. 

OKAY.  NOW,  INSOFAR  AS  ARMSTRONG  IS 
CONCERNED,  I  DON'T  REPRESENT  ARMSTRONG  IN  HIS  LITIGATION. 

THE  COURT:  IF  YOU  DON'T,  THEN  YOU  SHOULDN'T  HAVE 
ANY  CAUSE  TO  COMPLAIN  OF  AN  ORDER  THAT  PRECLUDES  YOU  FROM 
REPRESENTING  HIM  AS  AN  ATTORNEY. 

MR.  YANNY:  YOUR  HONOR,  WOULD  —  IF  HE  WANTS  TO  COME 
TO  ME  AND  TALK  TO  ME  ABOUT  ART  WORK,  PROCEDURE  NOTICES, 
PUBLICATIONS,  THESE  PEOPLE  ARE  GOING  TO  BE  ABLE  TO  LOOK 
OVER  MY  SHOULDER  AND  ASK  ME  WHAT  IT  IS  I'M  DOING  WITH  HIM. 

NO.  THIS  COURT  PROPERLY  NOTED  IN  ITS  OPINION 
IN  YANNY  I  THAT  IF  THERE'S  ALLEGATIONS  OF  THAT  NATURE,  THE 
PROPER  PLACE  TO  DO  THAT  IS  BEFORE  THE  STATE  BAR.  THAT  WAY, 

I  DOIf’T  HAVE  TO  WAIVE  PRIVILEGE  WITH  RESPECT  TO  MY 
COMMUNICATIONS  WITH  RESPECT  TO  MR.  ARMSTRONG  IN  THE  EXTENT 
OF  THE  REPRESENTATION  THAT  DOES  EXIST. 

LET'S  SAY,  HE  COMES  TO  ME  AND  HE  WANTS  TO 
KNOW  ABOUT  PROPER  COPYRIGHT  NOTICES,  HE  WANTS  TO  KNOW  ABOUT 
CONVENTION  APPLICATIONS  BASED  ON  TRADEMARKS,  ET  CETERA,  ET 
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CETERA,  NOTHING  TO  DO  WITH  ADVERSE  REPRESENTATION  OF 
SCIENTOLOGY.  THEY  DO  NOT  HAVE  THE  RIGHT  — 

_THE  COURT:  MR.  YANNY,  I  STATED  THAT  THE  TRO  WAS  TOO 
BROAD  IN  THAT  IT  IS  THE  COURT'S  INTENT  NOT  TO  PRECLUDE 
ASSOCIATION,  DISCUSSION,  AND  SO  FORTH,  AND  I  THOUGHT  THAT 
WOULD  SEND  THE  MESSAGE  THAT  IF  THERE  WAS  AN  ORDER,  IT  WOULD 
BE  A  LOT  MORE  NARROW  THAN  THE  TRO  THAT  WAS  SIGNED. 

MR.  YANNY:  YOUR  HONOR,  BUT  BASED  ON  THE  STRENGTH  OF 
WHAT  THEY'VE  SHOWN;  NOTHING? 

AND  WHAT  YOU'RE  GOING  TO  DO  BY  GIVING  THESE, 
THE  MOST  LITIGIOUS  PEOPLE  IN  THE  CITY  OF  LOS  ANGELES,  MAYBE 
THE  STATE  OF  CALIFORNIA,  AND  MAYBE  THE  UNITED  STATES, 

YOU'RE  GOING  TO  GIVE  THEM  AN  ORDER  BY  WHICH  THEY  ARE  THEN 
GOING  TO  HARASS  EVERY  ONE  OF  MY  EMPLOYEES  LIKE  YOU  SAW  THEM 
DO  BEFORE,  EVERY  ONE  OF  MY  CLIENTS,  LIKE  YOU  SAW  THEM  DO 
BEFORE. 

OKAY.  AND  THAT,  BASED  ON  THE  STRENGTH  OF 
WHAT  THEY  SHOWED,  YOU  KNOW,  IT  IS  —  I  HATE  TO  SAY  THIS  — 
THAT  IS  INEQUITABLE  —  THAT  IS  INEQUITABLE  —  AND  ALL  OF 
THIS  BECAUSE  I  DID  ONE  THING;  I  HIRED  GERRY  ARMSTRONG  AS  A 
PARALEGAL  TO  HELP  ME  ON  THE  AZNARAN  CASE? 

THE  COURT:  NO.  ALL  BECAUSE  — 

MR.  YANNY:  I  TOLD  HIM  ABOUT  COPYRIGHT  NOTICES  AND  I 
MADE  AN  APPEARANCE  IN  A  FEDERAL  CASE  AND  THAT  THE  JUDGE 
DISQUALIFIED  ME. 

I  DON'T  THINK  AN  ORDER  IS  APPROPRIATE.  THIS 
CASE  SHOULD  HAVE  BEEN  THROWN  OUT  WHEN  YOU  SAW  THE 
COMPLAINT. 
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THE  COURT:  MR.  QUINN,  YOU  HAVE  THE  LAST  WORD 
BECAUSE  I'M  ABOUT  TO  MAKE  MY  ORDER. 

_MR.  QUINN:  YOUR  HONOR,  I'D  LIKE  TO  BE  ABLE  TO 
CONTRIBUTE  SOMETHING  HERE  AND,  PERHAPS,  BECAUSE  I  DON'T 
HAVE  THE  LONG  BACKGROUND  THAT  ALL  OF  YOU  DO,  MAYBE  I  HAVE 
THE  OPPORTUNITY  TO  TAKE  JUST  A  LITTLE  FRESHER  LOOK. 

THE  COURT  TALKED  ABOUT  THE  ORDER  THAT  WE'RE 
SEEKING  IN  THIS  CASE,  AND  IN  ESSENCE,  REFERRED  TO  IT  AS 
BROAD.  WHEN  I  FIRST  APPROACHED  THIS,  I  THOUGHT  IT  WAS 
BROAD,  TOO,  BUT  ON  REFLECTION,  WHEN  I  HEAR  EVERYTHING 
THAT'S  GONE  ON  HERE  AND  THE  CONDUCT  AND  THE  BACKGROUND  AND 
FOUR  YEARS  OF  MR.  YANNY  REPRESENTING  THE  CHURCH,  I  LOOKED 
AT  THE  ORDER  AGAIN,  AND  IN  TALKING  ABOUT  REPRESENTING 
ARMSTRONG  AND  REPRESENTING  AZNARANS,  YOU  KNOW,  YOUR  HONOR, 
THE  ONLY  THING  THAT  WE  ARE  SEEKING  IN  THIS  MATTER  IS  A  VERY 
SIMPLE  AND  REALLY  QUITE  A  NARROW  ORDER. 

IT  DOESN'T  HAVE  ANYTHING  TO  DO  WITH  MR.  YANNY 
PREPARING  HIS  OWN  DEFENSE  OR  TALKING  TO  HIS  WITNESSES. 

IT'S  REALLY  —  I  HATE  TO  USE  THIS  EXPRESSION;  IT  GOES  BACK 
TO  MY  DAYS  IN  THE  DOMESTIC  RELATIONS  DEPARTMENT  —  IT'S 
ALMOST  LIKE  A  BEATING- YOUR-WIFE  ORDER.  BUT  IT  IS  JUSTIFIED 
IN  THIS  SITUATION. 

IT  SEEKS  ONLY  TWO  THINGS:  TO  PRECLUDE  HIM 
FROM  BREACHING  HIS  FIDUCIARY  DUTY  BY  DISCLOSING  INFORMATION 
HE  LEARNED  DURING  HIS.  EMPLOYMENT;  THE  SECOND  THING  IT  TALKS 
ABOUT  IS  TAKING  PART  IN  ANY  ACTIVITY  WHICH  WOULD  VIOLATE 
HIS  FIDUCIARY  DUTY  OF  LOYALTY.  THAT'S  ALL  IT  ASKS  ABOUT. 

HE  OUGHT  TO  BE  ABLE  TO  COMPLY  WITH  THAT. 
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THE  REASON  I  THINK  WE'RE  ENTITLED  TO  IT  IS 
THE  BACKGROUND  AND  THE  COURSE  OF  CONDUCT  SUBSEQUENTLY  SHOWS 
IN  YANNY  I  AND  HIS  SUBSEQUENT  CONDUCT  THAT  THAT  IS  A 
LIKELIHOOD  AND  A  STRONG  POSSIBILITY  AND  HAS,  IN  FACT, 
OCCURRED,  ESPECIALLY  IN  THE  AZNARAN  CASE.  AND  BASED  ON 
THAT,  THAT'S  ALL  WE'RE  ASKING;  IS  FOR  THAT  KIND  OF  AN  ORDER 
WHICH  IS  ACTUALLY  HIS  ONLY  OBLIGATION. 

THE  COURT:  MR.  DRESCHER. 

MR.  DRESCHER:  YOUR  HONOR,  I  NEED  TO  BRING  TO  YOUR 
ATTENTION  THE  FACT  THAT  —  I  DON'T  KNOW  —  IT  JUST  STRIKES 
ME  THAT  IF  PEOPLE  REALLY  HAVE  SOME  KIND  OF  OPPOSITION  TO 
SOMETHING,  THEY'D  COME  OUT  AND  DO  IT. 

MR.  YANNY  —  AND  FRANKLY,  JACK  AND  I  HAVE 
TALKED  ABOUT  IT  AND  WE'RE  BOTH  SICK  OF  IT.  WE'RE  BOTH  SICK 
OF  THAT  MAN  OF  ACCUSING  US  OF  ANYTHING  CONCERNING  THE 
RECORD  IN  FRONT  OF  THIS  COURT,  BUT  PARTICULARLY  WHEN  HE 
KEEPS  COMING  BACK  TO  THIS  MOTION,  OF  SOME  SORT  OF  UNETHICAL 
CONDUCT  WHICH  MR.  QUINN  AND  I  PARTICIPATED  IN. 

AND  HE  GOT  THE  AZNARANS  TO  SIGN  A  DECLARATION 
TO  THAT  EFFECT.  BUT  NOW,  THE  AZNARANS  DON'T  THINK  SO.  THE 
ISSUE  AROSE  AGAIN  IN  FRONT  OF  JUDGE  IDEMAN  CONCERNING  THE 
CIRCUMSTANCES  OF  MR.  YANNY  ASSUMING  THEIR  REPRESENTATION, 
MORE  PARTICULARLY,  THE  AZNARANS  FIRING  OF  FORD  GREEN. 

I  HOLD  IN  MY  HAND  DECLARATIONS  FILED  AND 
SIGNED  THE  3 1ST  OF  JULY  BY  THE  AZNARANS.  NOW,  IF  THEY  WERE 
TELLING  YOU  THE  TRUTH  ABOUT  WHO  DID  WHAT  TO  WHOM,  IT  WOULD 
BE  THE  SAME  STORY  THAT  THE  AZNARANS  TOLD  IN  THE  EARLIER 
DECLARATIONS  THAT  ARE  BEFORE  THE  COURT,  BUT  IT'S  NOT. 
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NOW,  THE  AZNARANS,  AFTER  MR.  YANNY ' S  BEEN 
BOUNCED  OUT  FOR  DELIBERATELY  CONSPIRING  TO  DERIVE  THAT 
CASE,  THE  AZNARANS  HAVING  BEEN  CAUGHT  IN  THE  ACT,  AND  YANNY 
BOUNCED,  HAVE  HAD  TO  GO  TO  SOME  BACK  VERSION  OF  THE  TRUTH, 
SO  THIS  GREAT  UNETHICAL  —  THEY  BOTH  SAY,  QUOTE  (READING) : 

"PREVIOUSLY,  I  WAS  SUFFICIENTLY 
CONCERNED  ABOUT  MR.  GREEN'S  ABILITY  TO  HANDLE 
AND  MAINTAIN  THE  TRIAL  OF  MY  CASE;  THAT  I 
REPLACED  HIM  WITH  MYSELF  IN  PRO  PER  AND  THEN 
SUBSTITUTED  JOSEPH  YANNY.  NOW  THAT 
EXPERIENCED  TRIAL  COUNSEL  HAS  BEEN  RETAINED, 

I  DO  NOT  FORESEE  ANY  FURTHER  CHANGES  IN 
REPRESENTATION. " 

I'D  LIKE  TO  SUBMIT  COPIES  OF  THOSE  BECAUSE, 
YOUR  HONOR,  THEY'RE  JUST  NOT  LEVELING  WITH  YOU.  THEY'RE 
GOING  TO  SAY  WHATEVER  THEY  CAN  SAY  TO  TRY  TO  AVOID  WHAT'S 
COMING  TO  THEM,  AND  IT'S  TIME  IT  COME  TO  A  STOP,  AND  BEYOND 
THAT  — 

MR.  YANNY:  CAN  WE  HAVE  A  COPY? 

MR.  DRESCHER:  YES.  WE  CAN  GET  YOU  A  COPY  FROM  THE 

BACK. 

IT  ALSO  OUGHT  TO  BE  CLEAR  THAT  IF  THERE  WERE 
REALLY  SOME  SORT  OF  DEFENSE,  YOU  WOULDN'T  BE  CONFRONTED 
OVER  AND  OVER  AGAIN  WITH  THE  WHALING  ABOUT  THINGS  THAT  HAVE 
NOTHING  TO  DO  WITH  THIS  CASE. 


THEY  WOULDN'T  BE  CREATING  ISSUES  THAT  DON'T 
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EXIST  TO  TRY  TO  KNOCK  THEM  DOWN  IN  THEIR  BRIEFS.  THEY 
WOULDN'T  HAVE  TO  SCRAMBLE  FOR  MR.  YANNY  DRAGGING  UP  WHAT 
HE IS- DOING  TO  MR.  RATHBUN  AND  EMPLOYEES.  THEY  WOULDN'T 
HAVE  TO  TRY  TO  DECEIVE  YOU  WITH  COMMENTS  LIKE  JACK  QUINN 
AND  I  WERE  TRYING  TO  ACT  UNETHICALLY. 

THEY  WOULDN'T  TRY  TO  STRIKE  YOU  WITH  YOUR 
STATEMENT  —  MR.  YANNY '  S  STATEMENT  TO  YOU  THE  LAST  TIME 
THAT  JUDGE  IDEMAN  THOUGHT  SO  LITTLE  OF  THE  DISQUALIFICATION 
MOTION,  HE  WOULDN'T  EVEN  LOOK  AT  IT.  WELL,  THE  FIRST  DAY 
HE  WAS  BACK,  HE  NOT  ONLY  LOOKED  AT  IT;  HE  FIXED  IT,  AND 
THEY  WOULDN'T  DECEIVE  YOU  WITH  SOME  KIND  OF  MOTION  TO  THAT. 

THEY  WOULDN'T  TRY  TO  DECEIVE  YOU  WITH  SOME 
SORT  OF  NOBILITY  GOING  ON  HERE,  BECAUSE  MR.  YANNY  NEVER  HAD 
TO  QUALIFY  ABOUT  ANYTHING  TO  DO  WITH  THESE  CLIENTS.  HE'S 
POCKETED  2.2  MILLION.  THEY  PAID  HIM  TO  BE  THEIR  LAWYER, 

AND  NOW,  HE'S  TRYING  TO  ADD  TO  THAT,  AND  HE'S  TRYING  TO  DO 
IT  AT  THE  EXPENSE  OF  THOSE  CLIENTS,  AND  THAT'S  EXACTLY  WHAT 
WE'RE  COMPLAINING  HERE  ABOUT. 

MR.  VAN  SICKLE:  THAT  EMOTIONAL  TIRADE  ASIDE,  THOSE 
ARE  THINGS  THAT,  AT  BEST,  NEED  TO  BE  DETERMINED  IF  THIS 
CASE- EVER  PROCEEDS  ON  THE  MERITS,  AND  WE  DO  HAVE  YANNY  II; 
OF  THOSE  THAT  WERE  SHOT  DOWN  IN  YANNY  I. 

BUT  ISSUES  SUCH  AS  WHO'S  RIGHT  AND  WHO'S 
WRONG;  AND  JOE  HAS  HIS  INTERPRETATION,  THEY  HAVE  THEIR 
INTERPRETATION  ON  HOW  THE  AZNARANS  WOUND  UP  IN  PRO  PER. 

THE  BOTTOM  LINE  WAS  THE  AZNARANS  WOUND  UP  IN  PRO  PER  WITH 
ABOUT  1,000  PAGES  OF  SUMMARY  JUDGMENT  MOTION  AND  YANNY  FELT 


THE  NEED  TO  FIX  IT. 
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BUT  IN  ANY  EVENT,  WE  GO  BACK  TO  THE  BASIC 
ISSUES  WHICH  THIS  IS  A  PRELIMINARY  INJUNCTION.  THIS  IS  NOT 
A  TRIAL.  ON  THE  MERITS.  AND  THEY'RE  COMING  IN  SEEKING  A 
PRELIMINARY  INJUNCTION  THAT  THE  COURT,  I  THINK  IN  THE  PAST, 
HAS  SEEN  THEM  ABUSE. 

THEY  COME  IN  AND  SAY,  WHAT'S  THE  HARM,  WHAT'S 
THE  HARM,  WHAT'S  THE  HARM.  THEY  SEEK  A  PRELIMINARY 
INJUNCTION.  THEY  THEN  DEFY  —  THEY  MAKE  IT  NOT  ONLY 
AGAINST  MR.  YANNY,  BUT  HIS  LAWYERS,  EVERYBODY  THAT  WORKS 
WITH  HIM.  THEY  PUT  A  PARAGRAPH  IN  ABOUT  EVERYBODY  THAT'S 
ACTING  IN  CONCERT. 

THEY  MENTION  KEN  ROSE,  A  DECLARATION  WHICH  IS 
A  COMPLETE  FABRICATION.  THE  NEXT  THING  WE'RE  GOING  TO  SEE, 
WE'RE  GOING  TO  SEE  —  KEN  ROSE  IS  HERE  TODAY  —  KEN  ROSE 
DEPOSED  IN  THIS  CASE,  EVEN  THOUGH  HE  HAS  NOTHING  TO  DO  WITH 
IT. 

YESTERDAY,  I  SAW  ANOTHER  EXAMPLE  OF  CLEAR 
ABUSE  IN  THE  ROXANNE  FRIEND  CASE.  THEY  NOTICED  THE 
DEPOSITIONS  OF  THE  WHITFIELDS.  ANOTHER  COUNSEL.  THEY'RE 
AT  WAR  WITH  THE  PROBLEM  AND  THEY'RE  NOT  COMING  IN  AND 
MEETING  THEIR  BURDEN.  THERE'S  A  LOT  OF  NAME  CALLING,  A  LOT 
OF  EXCITEMENT,  BUT  THEY'RE  COMING  IN  AND  SEEKING  A 
PRELIMINARY  INJUNCTION,  AND  WE'VE  GOT  A  DEFENSE,  AND  WE  PUT 
IN  THERE  FACTUALLY  THAT  DIDN'T  HAPPEN.  WHAT  HAPPENED? 

WE  WERE  IN  THE  AZNARAN  CASE,  BRIEFLY.  WE'RE 
OUT.  WE  HAD  A  REASON.  IT  WAS  A  GOOD  REASON.  WE  NEVER 
REPRESENTED  ARMSTRONG.  THAT'S  ALL  THERE  IS. 

NOW,  ALL  THIS  TALK  ABOUT  BACK  AND  FORTH  AND 
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THE  RATHBUNS  IS  RIDICULOUS.  DECLARATIONS  ASIDE,  THOSE  ARE 
THINGS  THAT  THE  COURT  CAN  WEIGH  OR  THE  JURY  CAN  WEIGH,  IF 
WE  ..DON  ,_T  GET  THIS  THING  BOUNCED  ON  THE  PRELIMINARY 
INJUNCTION. 

WHERE  IS  THE  BEEF? 

IT'S  NOT  THERE. 

THE  COURT:  THE  COURT,  AFTER  HEARING  ARGUMENT  AND 
READING  THE  DOCUMENTS  OF  COUNSEL,  DOES  THE  FOLLOWING: 

INSOFAR  AS  THE  TRO  IS  CONCERNED,  THE  COURT 
FINDS  THAT  IT  IS  TOO  BROAD  IN  NATURE,  THEREFORE,  THE  COURT 
WILL  DO  THE  FOLLOWING: 

THE  COURT  FINDS  THAT  THERE  IS  A  LIKELIHOOD 
THAT  THE  PLAINTIFFS  WILL  PREVAIL  IN  THIS  MATTER  AGAINST  MR. 
YANNY  AND,  THEREFORE,  AND  ALSO,  THAT  IN  LIGHT  OF  MR. 

YANNY'S  STATEMENT  THAT  HE  DOES  NOT  REPRESENT  ARMSTRONG, 

THAT  HE  SHOULD  NOT  BE,  THEREFORE,  CONCERNED  WITH  A 
PRELIMINARY  INJUNCTION. 

THE  COURT  RULES  THAT  YANNY  —  THE  COURT  NOTES 
THAT  YANNY  REPRESENTED  THE  PLAINTIFFS  FOR  SEVERAL  YEARS  AND 
NOW  HAS  APPEARED  AS  COUNSEL  FOR  THE  AZNARANS  IN  THE  FEDERAL 
COURT  AGAINST  HIS  FORMER  CLIENTS,  THE  PLAINTIFFS,  WITHOUT 
THEIR  CONSENT  IN  VIOLATION  —  APPEARS  TO  BE  IN  VIOLATION  OF 
BUSINESS  AND  PROFESSIONS  CODE  6068(E)  AND  RULES  OF 
PROFESSIONAL  CONDUCT  3-310 (D). 

THE  COURT  IN  ITS  STATEMENT  OF  DECISION  IN 
CASE  NO.  690211,  THE  YANNY  ONE  CASE,  OBSERVED  THAT 
DEFENDANT  YANNY  MANIFESTED,  QUOTE,  "READY  WILLINGNESS  TO 
DISREGARD  LEGAL  ETHICAL  RESPONSIBILITIES  OWED  TO  HIS  FORMER 
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CLIENT,"  CLOSED  QUOTE. 

YANNY  HAS  APPEARED  AS  COUNSEL  OF  RECORD  FOR 
THE  AZNARANS  ON  MATTERS  SUBSTANTIALLY  SIMILAR  TO  THOSE  FOR 
WHICH  YANNY  WAS  ENGAGED  TO  SAFEGUARD  FOR  HIS  CLIENTS  THE 
PLAINTIFFS. 

THERE  IS  NO  WRITTEN  CONSENT  BY  DEFENDANTS  TO 
DO  SO,  NOR  DOES  IT  APPEAR  THAT  PLAINTIFFS  WILL  EVER 
CONSENT,  AND  ON  THAT  SCORE,  YOU  WILL  SEE  PAGES  8855  DAR, 
8849  IN  THE  COMPLEX  ASBESTOS  LITIGATION  CASE  AS  PREVIOUSLY 
CITED  AND  IS  IN  THE  POINTS  AND  AUTHORITIES. 

THE  COURT  NOTES  IN  THE  COMPLAINT  ALLEGES  THAT 
YANNY  REPRESENTS  GERALD  ARMSTRONG  AGAINST  THE  PLAINTIFFS. 
THIS  FACT  IS  DISPUTED  AND  WILL  BE  DETERMINED  AT  TRIAL. 

IN  THE  INTERIM,  THE  COURT  NOTES  THAT  THE 
PLAINTIFFS  SEEK  A  PRELIMINARY  INJUNCTION  TO  PREVENT  YANNY 
FROM  REPRESENTING  ARMSTRONG  IN  ANY  ACTION  AGAINST  THE 
PLAINTIFFS. 

YANNY,  AN  ATTORNEY  FOR  PLAINTIFF,  BROUGHT 
LEGAL  ACTION  AGAINST  —  EXCUSE  ME  —  STRIKE  THAT. 

YANNY  DENIES  THAT  HE  REPRESENTS  ARMSTRONG,  A 
FACT.  WHICH  WILL  BE  DETERMINED  AT  TRIAL.  THEREFORE,  YANNY 
SHOULD  NOT  BE  CAUSED  TO  COMPLAIN  FOR  A  PRELIMINARY 
INJUNCTION  THAT  PREVENTS  HIM  FROM  REPRESENTING  ARMSTRONG. 

FINALLY,  MR.  YANNY ' S  STATEMENT  OF  THE  DILEMMA 
THAT  HE  FOUND  HIMSELF  ,IN  WHEN  HE  CHOSE  TO  BECOME  OF  RECORD 
FOR  THE  AZNARANS  IN  THE  FEDERAL  COURT,  IT  WOULD  APPEAR  THAT 
WITHOUT  THE  CONSENT  OF  THE  FORMER  CLIENTS,  THAT  IT  APPEARS 
TO  BE  A -MATTER  SUBSTANTIALLY  SIMILAR  TO  THOSE  FOR  WHICH  HE 
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REPRESENTED  THE  CHURCH  AGAINST  OTHERS,  AND  ALTHOUGH  MR. 
YANNY  INSISTS  THAT  HE  SAW  IT  HIS  DUTY  TO  BECOME  OF  RECORD 
FOR.  THE- AZNARANS,  IT  APPEARS  THAT,  AT  LEAST  FOR  THE 
PURPOSES  OF  THIS  HEARING,  THAT  MR.  YANNY  DID  VIOLATE  THE 
RULES  OF  PROFESSIONAL  CONDUCT  BY  NOT  OBTAINING  CONSENT  — 
AND  I  SAY,  IT  APPEARS  TO  —  AND  THAT'S  THE  POSTURE  THAT  I 
MAKE  AT  THIS  TIME  —  THAT  IS  THE  RULING  THAT  I  MAKE  AT  THIS 
TIME. 

THEREFORE,  THE  COURT  FINDS  THAT  THERE'S  A 
LIKELIHOOD  THAT  THE  PLAINTIFFS  WILL  PREVAIL  IN  THIS  MATTER, 
AND  THAT  THE  MONEY  DAMAGES  ARE  NOT  ADEQUATE. 

A  PRELIMINARY  INJUNCTION  WILL  ISSUE,  NARROW 
IN  SCOPE.  THAT  IS  TO  SAY,  THAT  MR.  YANNY  SHALL  NOT 
REPRESENT  THE  AZNARANS  DIRECTLY  OR  INDIRECTLY  IN  ANY  CASE 
AGAINST  PLAINTIFFS,  IN  ANY  CASE  IN  THIS  COUNTY. 

NEXT:  YANNY  MAY  NOT  INITIATE  ANY  LEGAL 

PROCEEDINGS  FOR  AZNARANS  AGAINST  THE  PLAINTIFFS  WITHIN  THE 
STATE  OR  FEDERAL  COURT  OF  THIS  STATE. 

NEXT:  ANY  ACTIONS  ALREADY  FILED  BEFORE  JULY 

3 1ST,  '91  IN  WHICH  YANNY  IS  OF  COUNSEL  FOR  AZNARANS  SHALL 
BE  SUBJECT  TO  AN  INDIVIDUAL  MOTION  TO  DISQUALIFY  IN  THAT 
COUNTY,  SHOULD  THERE  BE  ONE. 

THE  POINT  IS  THAT  THIS  PRELIMINARY  INJUNCTION 
PRECLUDES  YANNY  FROM  INITIATING  ANY  CASE  WHERE  HE  IS  OF 
COUNSEL  OF  RECORD  FOR  THE  AZNARANS  IN  THIS  STATE. 

INSOFAR  AS  GERALD  ARMSTRONG  IS  CONCERNED,  A 
PRELIMINARY  INJUNCTION  WILL  ISSUE  THAT  YANNY  NOT  REPRESENT 
ARMSTRONG  DIRECTLY  OR  INDIRECTLY  IN  ANY  LEGAL  PROCEEDING 
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AGAINST  PLAINTIFFS  WITHOUT  PLAINTIFFS'  PRIOR  WRITTEN 
CONSENT  OR  FURTHER  COURT  ORDER. 

THAT  YANNY  NOT  INITIATE  ANY  LEGAL  PROCEEDING 
IN  ANY  COURT  OF  THIS  STATE  OR  IN  THE  FEDERAL  COURT  FOR 
YANNY  AGAINST  —  FOR  ARMSTRONG  AGAINST  THE  PLAINTIFFS. 

AND  NEXT:  IN  ANY  ACTION  THAT  MAY  HAVE  BEEN 
FILED  PRIOR  TO  JULY  3 1ST,  '91  BY  YANNY  IN  FAVOR  OF 
ARMSTRONG  AGAINST  THE  PLAINTIFFS;  THAT  THAT  MATTER  SHALL  BE 
A  SUBJECT  OF  AN  INDIVIDUAL  MOTION  TO  DISQUALIFY  IN  SUCH 
OTHER  COUNTY  SHOULD  THAT  CASE  HAVE  BEEN  FILED. 

THE  COURT  HAS  NARROWED  THE  INJUNCTION  SO  THAT 
IT  PRECLUDES  MR.  YANNY  AND  YANNY  CORPORATION  FROM 
REPRESENTING  THE  AZNARANS  AS  COUNSEL,  AND  THAT  MEANS 
DIRECTLY  OR  INDIRECTLY. 

WITHOUT  ENUMERATING  THE  MANY  INSTANCES  WHERE 
CONDUCT  IS  ALLOWED,  THE  GENERAL  IMPORT  OF  THIS  PRELIMINARY 
INJUNCTION  IS  NOT  TO  PRECLUDE  ASSOCIATION.  IT'S  NOT  TO 
PRECLUDE  EMPLOYMENT.  IT'S  NOT  TO  PRECLUDE  MR.  YANNY 'S 
RELIGIOUS  ACTIVITIES,  IF  THERE  ARE  ANY,  AND  IT  IS  NOT  AN 
ATTEMPT  BY  THIS  COURT  TO  RESTRAIN  ASSOCIATION,  BUT  RATHER, 
IT *5. A  LIMITED  INJUNCTION  THAT  PRECLUDES  REPRESENTATION  OF 
THESE  TWO  OR  THREE  ENTITIES,  THE  TWO  AZNARANS  AND  MR. 
ARMSTRONG,  AS  LAWYERS  IN  A  CASE,  OR  NOT  REPRESENTING  HIM  AS 
A'  LAWYER,  AND  NOT  TO  DO  IT  DIRECTLY  OR  INDIRECTLY,  SUCH  AS 
THROUGH  ANOTHER  LAWYER. 

HAVING  SAID  THAT,  MR.  DRESCHER,  A  NEW  ORDER 
WILL  ISSUE  CONSISTENT  WITH  THE  COURT'S  COMMENTS,  MAKING  IT 
A  VERY  NARROW,  LIMITED  ONE,  AS  I’VE  OUTLINED. 
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THE  COURT  FURTHER  ORDERS  THAT  — 

BEFORE  I  HAKE  A  FURTHER  ORDER,  I  WILL  POINT 
OUT-  THAT  JUDGE  TORRES  WILL  THIS  DAY  SIGN  AN  ORDER  ASSIGNING 
THIS  CASE  TO  THIS  JUDGE  WITHOUT  FURTHER  MOTION  TO  BE  MADE 
BY  EITHER  SIDE,  AND  THE  COURT  HEREBY  ORDERS  THAT  DEFENDANTS 
FILE  AN  ANSWER  WITHIN  20  DAYS  AND,  FURTHER,  THAT  AN  AT 
ISSUE  MUST  BE  FILED  WITHIN  30  DAYS  OF  TODAY'S  DATE. 

FURTHER,  THAT  THE  TRIAL  OF  THIS  MATTER  IS 
GOING  TO  BE  SET  OCTOBER  21ST,  1991  AT  9:00  A.M.  IN  THIS 
DEPARTMENT. 

MR.  YANNY:  YOUR  HONOR  — 

THE  COURT:  YES. 

MR.  YANNY:  —  IF  I  MIGHT. 

I  WANT  TO  MAKE  SURE  THAT  THE  ORDER  AS  THE 
COURT  HAS  INDICATED  DOES  NOT  AS  WELL  PRECLUDE  ME  FROM 
DEFENDING  MYSELF  ANYPLACE,  SUCH  AS  IN  THE  AZNARANS '  CASE, 
WHERE  MY  NAME  HAS  BEEN  INTERJECTED  — 

THE  COURT:  FURTHER  COMMENT. 

MR.  YANNY:  —  BY  THESE  PEOPLE. 

THE  COURT:  FURTHER  COMMENT:  CONSISTENT  WITH  ITS 
RULING  IN  YANNY  I,  THE  COURT  NOW  MAKES  NO  ORDER  PRECLUDING 
OR  PREVENTING  MR.  YANNY  FROM  BRINGING  ANY  LEGAL  ACTION 
AGAINST  THE  PLAINTIFFS,  SHOULD  HE  DEEM  THAT  HE  HAS  BEEN 
WRONGED. 

IT  IS  NOT  AN  ORDER  THAT  PRECLUDES  HIM  FROM 
GATHERING  EVIDENCE  IN  SUPPORT  OF  HIS  CASE  AGAINST  THE 
PLAINTIFFS,  NOR  DOES  IT  PRECLUDE  HIM  FROM  TALKING  TO 
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I  PURPOSEFULLY  HAVE  NOT  SOUGHT  TO  ENUMERATE 
ALL  THE  INSTANCES  THAT  ARE  NOT  COVERED,  BUT  RATHER  TO  GIVE 
YOU  SOME  GENERAL  STATEMENTS  TO  GIVE  YOU  SOME  GUIDELINE. 

THE  COURT  HAS  NOW  SET  A  TRIAL  DATE,  WHICH  IS 
A  QUICK  ONE,  BUT  THE  ISSUES  ARE  NARROW,  AND  IT  SEEMS  TO  ME, 
AS  AN  OBSERVATION,  RATHER  THAN  A  RULING,  THAT  THE  REAL 
ISSUE  IS  WHETHER  A  PERMANENT  INJUNCTION  SHOULD  BE  ISSUED  AS 
AGAINST  YANNY  REPRESENTING  THE  AZNARANS,  AND  THE  FACTUAL 
QUESTION  WHETHER  OR  NOT  THERE  REALLY  IS  ANY  REPRESENTATION 
OF  ARMSTRONG  BY  YANNY. 

THE  ORDER  IS  MADE  THIS  MORNING  ON  THE  PREMISE 
THAT  MR.  YANNY  DENIES  THAT  HE  REPRESENTS  ARMSTRONG,  AND  IF 
THAT'S  THE  CASE,  HE'S  NOT  HARMED  IN  THE  INTERIM  BY  IT,  BUT 
THE  COMMENTS  MADE  ARE  INTENDED  TO  GIVE  SOME  INSIGHT  THAT  I 
DON'T  ANTICIPATE  NOR  WILL  I  LOOK  TOO  KINDLY  ON  PLAINTIFFS 
BRINGING  DEFENDANT  YANNY  IN  HERE  FOR  EVERY,  LITTLE  CLAIMED 
WRONG,  BECAUSE  THAT  IS  NOT  THE  INTENT. 

THE  INTENT  IS  TO  QUICKLY  RESOLVE  THIS  MATTER, 
AND  IT  IS  IN  THE  LAST  WORD  I  HAVE  TO  SAY  IS,  AS  FAR  AS  THIS 
COURT'S  CONCERNED,  THIS  IS  NOT  A  LAWSUIT  TO  RIGHT  MANY 
WRONGS  THAT  ARE  CLAIMED  OR  TO  RESOLVE  THE  OBVIOUS  DISPUTE 
AND  TO  EQUAL  THE  ANIMOSITY  THAT  EXISTS,  BUT  RATHER  TO  RULE 
ON  THE  NARROW  QUESTIONS  OF  WHETHER  OR  NOT  THERE'S  A 
VIOLATION  OF  RULES  OF  PROFESSIONAL  CONDUCT,  AND  WHAT,  IF 
ANY,  THE  COURT  SHOULD  GIVE  TO  IT. 

MR.  YANNY:  YOUR  HONOR,  I  WOULD  ASK  WITH  RESPECT  TO 
THE  MATTER  OF  THE  BOND,  I  WOULD  ASK  THAT  THERE  BE  NO  BOND 
POSTED  AND  THE  PLAINTIFFS  WAIVE  — 
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THE  COURT:  TO  THE  EXTENT  THAT  THERE  IS  A  BOND, 

THERE  WILL  BE  NO  BOND. 

-MR.  YANNY:  SO  AS  NOT  TO  BE  PRECLUDED  FROM  GOING 
AFTER  THE  FULL  AMOUNT  OF  DAMAGE  SHOULD  THERE  HAVE  BEEN  A 
WRONGFUL  ENJOINMENT  AT  THE  REQUEST  OF  THE  PLAINTIFFS. 

THE  COURT:  THE  REQUEST  OF  DAMAGES  AND  SO  FORTH  WILL 
BE  ADDRESSED  TO  OCTOBER  2 1ST. 

MR.  DRESCHER:  THANK  YOU,  YOUR  HONOR. 

MR.  QUINN:  YOUR  HONOR,  MIGHT  I  POINT  OUT  JUST  ONE 
MECHANICAL  PROBLEM. 

THE  AZNARANS '  TRIAL  IS  SET  FOR  OCTOBER,  WHICH 
MR.  DRESCHER  AND  I  APPEAR,  AND  IT'S  TO  BE  FOLLOWED  BY  THE 
CORYDON  CASE,  THE  ONLY  CASE  WE'RE  INVOLVED  WITH  MR.  VAN 
SICKLE,  WHICH  COMES  RIGHT  BEYOND  BEHIND  THAT,  SO  I  JUST 
THOUGHT  WE  OUGHT  TO  WARN  YOU  ABOUT  THE  PROBLEM  ON  THE  TRIAL 
DATE. 

THE  COURT:  TO  BEGIN  WITH,  I  THOUGHT  CORYDON  HAD 
SOMEHOW  BEEN  RESOLVED  OR  WAS  ON  THE  VERGE  OF  BEING 
RESOLVED,  WHICH  WOULD  ELIMINATE  ONE  OF  THE  QUESTIONS.  THE 
OTHER  CASE,  I'M  NOT  AWARE  OF. 

BUT  FOR  NOW,  I'M  GOING  TO  DO  THE  FOLLOWING: 

I'M  GOING  TO  ADD  THAT  THERE  WILL  BE  A  STATUS 
CONFERENCE  IN  THIS  CASE  OCTOBER  11TH,  '91,  AT  9:00  A.M.  IN 

THIS  DEPARTMENT,  AND  THAT  IS  SO  THAT  THE  COURT  CAN  REVIEW 
THE  POSTURE  OF  THE  OTHER  PROCEEDINGS  AND  MAKE  SUCH  OTHER 
ORDERS  AS  WILL  BE  REQUIRED. 

I  THINK  I'VE  SAID  ALL  THAT  I  NEED  TO  SAY, 

AND,  MR.”  DRESCHER,  IF  YOU  WILL,  PREPARE  AN  ORDER  CONSISTENT 
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WITH  THE  COURT'S  COMMENTS. 

MR.  DRESCHER:  WE  CERTAINLY  WILL. 

-  -  THANK  YOU. 

MR.  YANNY:  THANK  YOU,  YOUR  HONOR. 

(PROCEEDINGS  CONCLUDED.) 
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JOSEPH  A.  YANNY,  A  PROFESSIONAL  LAW 
CORPORATION;  AND  DOES  1  THROUGH  25, 
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APPEARANCES : 


FOR  THE  PLAINTIFFS: 

COOLEY,  MANION,  MOORE  &  JONES,  P.C. 
BY:  EARLE  C.  COOLEY 

ATTORNEY  AT  LAW 
RUSSIA  WHARF  WEST 
530  ATLANTIC  AVENUE 
BOSTON,  MASSACHUSETTS  02210 
-AND- 

BOWLES  &  MOXON 
BY:  KENDRICK  L.  MOXON 

ATTORNEY  AT  LAW 
6255  SUNSET  BOULEVARD 
SUITE  2000 

HOLLYWOOD,  CALIFORNIA  90028 

FOR  THE  DEFENDANTS  DAVID  MAYO  AND  CHURCH  OF  THE 
NEW  CIVILIZATION: 


SHEA  &  GOULD' 

BY:  JEROLD  FAGELBAUM 

•  ATTORNEY  AT  LAW 
-AND- 

LEE  W.  POTTS 
ATTORNEY  AT  LAW 
-AND- 

MICHAEL  D.  KOOMER 
ATTORNEY  AT  LAW 
1800  AVENUE  OF  THE  STARS 
SUITE  500 

LOS  ANGELES,  CALIFORNIA  90067 

FO*  JOSEPH  A.  YANNY: 

X: 

%■  CUMMINS  &  WHITE 

BY:  BARRY  VAN  SICKLE 

ATTORNEY  AT  LAW 
1600  WILSHIRE  BOULEVARD 
SUITE  300 

LOS  ANGELES,  CALIFORNIA  90017-1695 
ALSO  PRESENT:  LYNN  FARNY 
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UNITED  STATES  DISTRICT  COURT 
CENTRAL  DISTRICT  OF  CALIFORNIA 

RELIGIOUS  TECHNOLOGY  CENTER,  A  ) 

CALIFORNIA  CORPORATION,  ET  AL. ,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  )  NO.  CV  85-711  MRP  (BX) 

)  NO.  CV  85-7197  MRP  (GX) 

ROBIN  SCOTT,  AN  ) 

INDIVIDUAL,  ET  AL. ,  ) 

) 

DEFENDANTS .  ) 

_ ) 

RELIGIOUS  TECHNOLOGY  CENTER,  A  ) 

CALIFORNIA  CORPORATION,  ET  AL. ,  ) 

) 

PLAINTIFFS,  ) 

) 

VS.  ) 

) 

LARRY  WOLLERSHEIM,  AN  INDIVIDUAL  ) 

ET  AL.,  ) 

) 

DEFENDANTS .  ) 

_ ) 

AND  RELATED  COUNTER-CLAIMS. _ ) 


DEPOSITION  OF  JOSEPH  A.  YANNY,  TAKEN  ON 
BEHALF  OF  THE  DEFENDANTS,  AT  1800  AVENUE 
v  OF  THE  STARS,  SUITE  500,  LOS  ANGELES, 

V*  / 

CALIFORNIA,  COMMENCING  AT  1:12  P.M. ,  ON 
FRIDAY,  OCTOBER  14,  1988,  BEFORE  SHARON  MOY, 
CSR  NO.  7641,  A  NOTARY  PUBLIC  IN  AND  FOR 
THE  STATE  OF  CALIFORNIA  AND  COUNTY  OF 


LOS  ANGELES 
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MR.  MOXON:  I  OBJECT. 

MR.  COOLEY:  I  TOTALLY  OBJECT  TO  THIS  LINE  OF 
INTERROGATION,  MR.  FAGELBAUM. 

MR.  MOXON:  YOU  ARE  — 

MR.  COOLEY:  WAIT  A  MINUTE.  I'M  MAKING  AN  OBJECTION. 
I  OBJECT,  AND  I  MOVE  THAT  THE  ANSWER  BE 

STRICKEN. 

THE  WITNESS:  I  AM  NOT  FINISHED  WITH  MY  ANSWER. 

MR.  COOLEY:  YOU'RE  NOT  GOING  TO  FINISH.  I  INSTRUCT 
YOU  NOT  TO  ANSWER  BECAUSE  OF  ATTORNEY-CLIENT  PRIVILEGE. 

THE  WITNESS:  I  INSTRUCT  YOU  TO  KISS  MY  ROSY  ASS. 

MR.  COOLEY:  YOU  DO  NOT  HAVE  THE  POSITION  YOU  HAVE  IN 
THE  —  IN  YOUR  OWN  CASE  IN  THIS  MATTER- HERE. 

THE  WITNESS:  OH,  I  DON’T? 

MR.  COOLEY:  NO,  YOU  DON'T. 

THE  WITNESS:  FUCK  YOU. 

MR.  FAGELBAUM:  GENTLEMEN,  PLEASE  CALM  DOWN.  LET'S 
CONDUCT  — 

^«R.  COOLEY:  IT'S  UP  TO  YOU  TO  DIRECT  HIM  UNDER  THE 
APPROPRIATE  GUIDELINES.  YOU  ARE  DELIBERATELY  VIOLATING  THAT 
ORDER. 

MR.  FAGELBAUM:  MR.  COOLEY,  CALM  DOWN.  STOP  THE 
ACCUSATIONS.  LET'S  CONDUCT  THIS  PROPERLY. 

MR.  COOLEY:  YOU.'RE  NOT  CONDUCTING  IT  PROPERLY,  SIR. 
MR.  FAGELBAUM:  YOU  STATED  YOUR  OBJECTION.  LET'S  GET 
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DEPARTMENT  41 


HON.  RAYMOND  CARDENAS,  JUDGE 


RELIGIOUS  TECHNOLOGY  CENTER, 
ETC.,  ET  AL., 

PLAINTIFFS, 

VS. 

JOSEPH  A.  YANNY,  ETC.,  ET  AL 
DEFENDANTS. 

AND  RELATED  CROSS-ACTIONS. 


) 

) 

) 

) 

)  SUPERIOR  COURT 
)  CASE  NO.  C  690211 
) 

) 

) 

) 

) 

) 

) 

) 


REPORTER'S  DAILY  TRANSCRIPT 
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APPEARANCES: 

(REFER  TO  NEXT  PAGE.) 


LINDA  STALEY,  CSR  NO.  3359 
OFFICIAL  REPORTER 


APPEARANCES 


FOR  THE  PLAINTIFF  AND 
CROSS -DEFENDANT  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL: 


FOR  PLAINTIFF  AND 
CROSS-DEFENDANT  RELIGIOUS 
TECHNOLOGY  CENTER: 


FOR  PLAINTIFF  AND 
CROSS-DEFENDANT  CHURCH  OF 
SCIENTOLOGY  OF  CALIFORNIA: 


FOR  DEFENDANTS 
JOSEPH  A.  YANNY 
JOSEPH  A.  YANNY,  P.C. 
AND  RICHARD  WYNNE: 


FOR  DEFENDANTS 
MARY  GRIECO: 


FOR  DEFENDANTS  AND 
CROSS -COMPLAINANTS 
YANNY,  P.C.,  AND 
YANNY: 


y* 


COOLEY,  MAN  ION ,  MOORE  &  JONES 
BY:  EARLE  C.  COOLEY 

21  CUSTOM  HOUSE  STREET 
BOSTON,  MASSACHUSETTS  02210 
(617)  737-3100 

WYMAN,  BAUTZER,  KUCHEL  &  SILBERT 

BY:  WILLIAM  T.  DRESCHER 

TWO  CENTURY  PLAZA 

FOURTEENTH  FLOOR 

2049  CENTURY  PARK  EAST 

LOS  ANGELES,  CALIFORNIA  90067 

(213)  556-8000 

TURNER,  GERSTENFELD,  WILK  & 
TIGERMAN 

BY:  LAWRENCE  E.  HELLER 

8383  WILSHIRE  BOULEVARD 
SUITE  510 

BEVERLY  HILLS,  CALIFORNIA  90211 
(213)  657-3100 

CUMMINS  &  WHITE 
BY:  BARRY  VAN  SICKLE 

1600  WILSHIRE  BOULEVARD 
SUITE  300 

LOS  ANGELES,  CALIFORNIA  90017 
(213)  413-3600 

HAIGHT,  BROWN  &  BONESTEEL 
BY:  MICHAEL  MC  CARTHY 

201  SANTA  MONICA  BOULEVARD 
P.O.  BOX  680 

SANTA  MONICA,  CALIFORNIA  90406 
(213)  458-1000 

JOSEPH  YANNY 
IN  PROPRIA  PERSONA 
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DISREGARD  MR.  YANNY'S  COMMENTS 


MR.  YANNY  HAS  ASKED  QUESTIONS 
AND  MADE  COMMENTS  IN  CONTRAVENTION  OF  THIS 
COURT'S  EXPRESS  PRIOR  ORDERS  NOT  TO  ASK 
SUCH  QUESTIONS  OR  MAKE  SUCH  COMMENTS. 
NONETHELESS ,  THE  COURT  IS  COGNIZANT  OF  THE 
FACT  THAT  POSING  AN  IMPROPER  QUESTION  OR 
COMMENT ,  EVEN  IF  AN  OBJECTION  TO  IT  IS 
SUSTAINED,  CAN  HAVE  A  NEGATIVE  INFLUENCE 
UPON  A  JURY. 

THEREFORE,  THE  COURT  WILL  NOW 
ADVISE  YOU  THAT  VARIOUS  OF  MR.  YANNY'S 
COMMENTS  AND  QUESTIONS  WHICH  HAVE  BEEN 
STRICKEN  OR  TO  WH I CH • OB JECT IONS  HAVE  BEEN 
SUSTAINED  WERE  IMPROPER  AND  WERE 
PROPOUNDED  BY  MR.  YANNY  IN  CONTRAVENTION 
OF  THE  COURT'S  PRIOR  ORDERS  AND  SHOULD  BE 
TREATED  AS  SUCH  AND  COMPLETELY  IGNORED  BY 
YOU. 

FURTHER,  MR.  YANNY  HAS  MADE 
REFERENCE  IN  HIS  TESTIMONY  TO  THE  SUBJECT 
MATTER  OF  CERTAIN  MEETINGS  HE  ALLEGES  TOOK 
#  PLACE  WITH  PLAINTIFFS'  REPRESENTATIVES. 

REFERENCE  TO  THE  SUBJECT  MATTER  OF  THOSE 
MEETINGS  BEYOND  THOSE  REFERENCES  WHICH 
DIRECTLY  CONCERN  BILLING  FOR  LEGAL 
SERVICES  WAS  ONLY  TO  FOCUS  THE  WITNESS' 
ATTENTION  AS  TO  WHEN  AND  WHERE  THE  MEETING 
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TOOK  PLACE,  IF  AT  ALL.  THE  SUBJECT  MATTER 
OF  THOSE  ALLEGED  MEETINGS  SHOULD  BE 
DISREGARDED  BY  YOU. 

MR.  YANNY  WAS  ONLY  PERMITTED 
TO  ACT  AS  HIS  OWN  COUNSEL  IN  A  LIMITED 
CAPACITY.  DURING  THE  COURSE  OF 
MR.  YANNY 'S  CLOSING  ARGUMENTS,  MR.  YANNY 
MADE  NUMEROUS  STATEMENTS  CONCERNING  HIS 
ALLEGED  CURRENT  FINANCIAL  CONDITION,  SUCH 
AS  HIS  ARGUMENT  THAT  THE  PRESENCE  OF  MARY 
GRIECO,  RICH  WYNNE  AND  MR.  YANNY  AT  THIS 
TRIAL  ADVERSELY  AFFECTED  HIS  LAW  PRACTICE. 
MR.  YANNY'S  COMMENTS  WERE  IMPROPER  AND  ARE 
TO  BE  DISREGARDED  BY  YOU. 

ATTORNEY  MARY  GRIECO  IS  NOT  A 
DEFENDANT  IN  THIS  PORTION  OF  THE  CASE. 

SHE  HAS  CHOSEN  TO  REMAIN  IN  THE  COURT  FOR 
HER  OWN  REASONS,  AND  YOU  ARE  NOT  TO  DRAW 
ANY  INFERENCES  FROM  HER  PRESENCE. 

ATTORNEY  RICH  WYNNE, 

LIKEWISE,  IS  NOT  A  DEFENDANT  IN  THIS 
PORTION  OF  THE  CASE.  RICH  WYNNE  DOES  NOT 
NOW  ALSO  WORK  FOR  MR.  YANNY'S  LAW  FIRM. 

MR.  WYNNE  IS  AN  ASSOCIATE  OF  CUMMINS  & 

WHITE  AND  IS  MR.  VAN  SICKLE'S  CO-COUNSEL 
IN  THIS  CASE. 

IT  IS  IRRELEVANT  FOR  YOU  TO 


28 


CONSIDER  WHETHER  MR.  YANNY  IS  RICH  OR 


Exhibit  D 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 

27 

28 


John  J .  Quinn 

QUINN,  KULLY  k  MORROW 

520  S.  Grand  Ave.f  3th  Floor 

Los  Angela*,  ca  90071 

(213)  622-0300 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 

William  T.  Drescher 
23679  Calabasas  Road,  Suite  338 
Calabasas,  California  91302 
(818)  591-0039 

Attorney  for  Plaintiff 
RELIGIOUS  TECHNOLOGY  CENTER 

Laurie  J.  Bartilson 
Helena  K.  Kobrin 
BOWLES  &  MOXON 

6255  sunset  Blvd. ,  Suite  2000 
Los  Angelee,  CA  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA 


SUPERIOR  COURT  FOR  THE  STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  at  al.  ) 

)  NO.  BC  033035 
Plaintiffs,  ) 

)  DECLARATION  OF 

v.  )  KENDRICK  L.  MOXON 

) 

JOSEPH  A.  YANNY,  et  al.  ) 

_ _ _  ) 


I,  Kendrick  L.  Moxon,  hereby  declare  and  state; 

Sk. 

■*' 

1.  I  am  an  attorney  licensed  to  practice  law  in  the  State 
of  California  and  the  District  of  Columbia.  I  make  the  instant 
declaration  of  my  own  personal  knowledge,  and  if  called  to 
testify  thereto,  I  could  and  would  do  so  competently. 

2.  I  am  counsel  of  record  for  defendant  Church  of 
Scientology  of  California  and  several  other  Churches  of 
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Scientology  in  the  caee  of  A2naran  v.  Church  of  Scientology 
of  California,  et  al..  CV  88-1736  JMI  (U.s.  Diet.  Court, 

Central  District  California) .  In  such  action,  the  defendants 
filrcd  several  motions  between  July  1,  1991  and  July  3,  1991, 
specifically:  a  motion  for  summary  judgment  based  on  the 
statute  of  limitations,  filed  on  July  1,  1991;  a  motion  to 
disqualify  Joseph  Yanny  as  plaintiffs'  counsel,  filed  on  July 
3,  1991;  an  eg  carte  application  for  order  shortening  time, 
for  hearing  of  motion  to  disqualify  Joseph  Yanny  as  plaintiffs' 
counsel,  filed  on  July  3,  1991;  and  an  eg  carte  application 
for  leave  to  file  a  memorandum  of  points  and  authorities  in. 
excess  of  thirty-five  pages  in  support  of  a  motion  for  summary 
judgment,  filed  on  July  17,  1991.  Plaintiffs  have  also  filed 
an  eg  carte  application  for  an  order  continuing  defendants' 
motion  fof  ora  summary  judgment,  filed  on  July  2,  1991. 

3.  Because  none  of  these  matters  have  been  ruled  on  by 
Judge  Ideman,  I  contacted  Judge  Xdeman's  courtroom  deputy,  Judy 
Hurley,  to  determine  what  the  problem  was.  I  spoke  to  Ms. 
Hurley  in  person  in  Judge  Ideman  *s  courtroom  on  the  afternoon 
of  July  22,  1991.  Ms.  Hurley  informed  me  at  that  time  that 
the  Judge  had  been  away,  had  just  returned,  and  that  was  why 


She  did  not  say  when  rulings 


I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct.  Signed  this  22nd  dav  of  .thIw  ioqi  in  Los 
Angeles,  California. 
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IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  A  ) 

California  Non-Profit  Religious  ) 
Corporation;  CHURCH  OF  ) 

SCIENTOLOGY  INTERNATIONAL,  A  ) 

Non-Profit  Religious  Corporation;  ) 

and  CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  A  Non-Profit  ) 

Religious  corporation,  ) 

) 

Plaintiffs,  ) 

) 

vs .  ) 

) 

JOSEPH  A.  YANNY,  an  individual;  ) 

JOSEPH  A.  YANNY,  a  professional  ) 

law  corporation,  and  DOES  1-25,  ) 

inclusive,  ) 

) 

Defendants.  ) 
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No:  BC  033035 
DEPOSTION  EXCERPT 


DEPOSITION  EXCERPT  OF 
GERALD  ARMSTRONG 
SANTA  MONICA,  CALIFORNIA 
MARCH  17,  1992 


ATKltSON-BAKER  AND  ASSOCIATES,  INC. 
CERTIFIED  SHORTHAND  REPORTERS 
1612  West  Olive  Avenue,  Suite  203 
Burbank,  California  91506 
(818)  566-8840 

REPORTED  BY:  JAN  SERRA,  CSR  NO.  8207 
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IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 

RELTGIOUS  TECHNOLOGY  CENTER,  A  ) 

California  Non-Profit  Religious  ) 

Corporation;  CHURCH  OF  ) 

SCIENTOLOGY  INTERNATIONAL,  A  ) 

Non-Profit  Religious  Corporation;  ) 

and  CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  A  Non-Profit  ) 

Religious  corporation,  ) 

) 

Plaintiffs,  ) 

) 

vs.  )  No:  BC  033035 

) 

GERALD  ARMSTRONG,  an  individual;  ) 

GERALD  ARMSTRONG,  a  professional  ) 

law  corporation,  and  DOES  1-25,  ) 

inclusive,  ) 

) 

Defendants.  ) 

_ ) 


Deposition  excerpt  of  GERALD  ARMSTRONG,  taken  on 
behalf  of  the  Plaintiff,  at  3340  Ocean  Park  Boulevard, 
Suite  1050,  Santa  Monica,  California  90405,  commencing 
at  9^00  a.m.,  Tuesday,  March  17,  1992,  before  Jan 
Serrc,  CSR  8207. 
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APPEARANCES 


FOR  THE  PLAINTIFF  CHURCH  OF  SCIENTOLOGY: 

BOWLES  &  MOXON 

BY:  KENDRICK  L.  MOXON,  ESQ. 

6255  Sunset  Boulevard 
Suite  2000 

Los  Angeles,  California  90028 
(213)  661-4030 


FOR  THE  DEFENDANT: 

LEWIS,  D' AMATO,  BRISBOIS  &  BISGAARD 
BY:  GRAHAM  E.  BERRY,  ESQ. 

221  North  Figueroa  Street 
Suite  1200 

Los  Angeles,  California  90012 
(213)  250-1800 


FOR  THE  WITNESS: 

HUB  LAW  OFFICES 

BY:  FORD  GREENE,  ESQ. 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960 
(415)  258-0360 


FOR  HIMSELF: 

LAW  OFFICES  OF  JOSEPH  A.  YANNY 
BY:  JOSEPH  A.  YANNY,  ESQ. 

1925  Century  Park  East 
Suite  1260 

Los  Angeles,  California  90067 
(213)  551-2966 


THE  REFEREE:  THE  HONORABLE  THOMAS  T.  JOHNSON 


ALSO  PRESENT: 

MATT  WARD 

III 
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( None ) 
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(At  the  hour  of  11:55  a.m.  the, 


luncheon  recess  was  taken,  the 
proceedings  to  be  resumed  at  1:25  p.m.) 

(At  the  hour  of  1:25  p.m. 
the  following  proceedings  were  had 
at  the  same  place  with  the 
same  persons  present:) 

THE  REFEREE:  Are  we  ready  to  resume? 

EXAMINATION 


BY  MR.  MOXON: 

Q  Do  you  know  John  Elstead? 

A  Yes. 

Q  Tell  me  how  you  met  him  please? 

A  I  met  him  at  --  I'm  not  quite  sure  where 

I  met  him,  but  it  may  have  been  in  the  federal 
courthouse  or  around  the  federal  courthouse  in  Los 
Angeles . 

And  then  he  and  Joe  Yanny  and  I  walked  to 
a  Mexican  restaurant' in  downtown  L.A.  This  was  for 
lunch . 

MR.  YANNY:  Late  breakfast  actually. 
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Q 

Can  you  tell  me  how  long  the  meeting  was 

with  Mr. 

Yanny  and  Mr.  Elstead  at  lunch? 

A 

Approximately  an  hour. 

Q 

Did  Mr.  Yanny  give  Mr.  Elstead  any 

documents  ? 


A 

I  don't  believe  so. 

Q 

Did  you? 

A 

No. 

Q 

Did  you  provide  Mr.  Elstead  any 

information  with  respect  to  the  Aznaran  case? 


A 

No. 

Q 

Did  you  encourage  Mr.  Elstead  to  act  as 

counsel  for  the  Aznarans? 


A 

No. 

Q 

Did  you  engage  in  the  conversation  at 

all? 


A 

Very  little. 

Q 

Did  you  have  any  later  conversations  with 

Mr.  Elstead  with  respect  to  the  Aznaran  case? 


A 

Yes  . 

Q 

In  what  context? 

A 

Because  Mr.  Elstead  became  involved  as  an 

attorney  on  the  case-  and  I  thereafter  assisted  on  the 
case  in  Mr.  Greene's  office.  As  a  result  I  had  a 
number  of  contacts  with  Mr.  Elstead. 


13 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q 

Were  you  hired  by  Mr.  Exstead? 

A 

Yes . 

Q 

Did  he  pay  you? 

A 

Yes  . 

Q 

As  a  paralegal? 

A 

Yes  . 

Q 

From  when  to  when? 

A 

Beginning  in,  my  recollection  is  sometime 

in  August. 


Q 

August  of  '91? 

A 

Right . 

Q 

Until  when? 

A 

Uhm,  although  my  day-to-day  involvement 

in  the  case  has  shifted,  I  still  am  involved  in  the 


case . 

/ 

Q 

Are  you  still  on  Mr.  Elstead's  payroll? 

MR.  GREENE:  Objection,  mischaracterizes 

his  prior 

testimony . 

He's  not  on  any  payroll.  He  says  he  has 

been  paid. 

There  is  no  foundation. 

And  also  --  that's  it  for  now. 

THE  REFEREE:  Re-state  the  question. 

A 

(No  response) 

Q 

BY  MR.  MOXON:  You  testified  that  you 

have  been  paid  by  Mr.  Elstead. 
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IN  THE  SUPERIOR  COURT  OF  THE  STATS  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  SANTA  CLARA 


—OOO— 


STEVEN  HUNZIKER ,  KATE  SCHUCHMANN, 
VIRGINIA  SANDERS, 

PLAINTIFFS, 


VS. 

APPLIED  MATERIALS,  INC.,  A  DELAWARE 
CORPORATION;  APPLIED  SCHOLASTICS,  INC., 
A  CALIFORNIA  CORPORATION?  WORLD 
INSTITUTE  OF  SCIENTOLOGY  ENTERPRISES, 

A  FLORIDA  CORPORATION?  JAMES  MORGAN, 
LINDA  OXMAN,  GLEN  TONEY,  JAMES  DELONG, 
NANCY  DEVITA,  ANN  BRANNAN,  JOHN  KANE, 
JAMBS  BAGLBY,  INGRID  GUDENAS,  BOB 
JOHNSON,  STEVE  REA,  JIM  RYAN,  GLEN 
SOPP,  AND  DOES  1  THROUGH  100, 

INCLUSIVE, 


DEFENDANTS . 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

> 

> 
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NO.  692629 


DEPOSITION  OF  GERALD  ARMSTRONG 
THURSDAY,  MARCH  12TH,  1992 
VOLUME  II 
(PAGES  183  -  337) 

REPORTED  BY? 

JUDITH  S.  DOUTHIT,  CSR  #4531 

- DOUTHIT  6  BARBALACCI  -  (415)  543-1775  OR  (707)  573-3082 
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FOR  THE  DEFENDANTS  PAGE 

4  HUBBARD  COMMUNICATIONS  OFFICE  DOCUMENT  194 

ENTITLED,  "PENALTIES  FOR  LOWER 

CONDITIONS " 

5  63-PAGE  DOCUMENT,  THE  FIRST  PAGE  HBADED  194 

"MERRY  CHRISTMAS  A.D.  36  FROM  RELIGIOUS 
TECHNOLOGY  C ENTER" 

6  3  PAGES  FROM  A  DOCUMENT  ENTITLED  "MODERN  199 
MANAGEMENT  TECHNOLOGY  DEFINED,  HUBBARD 
DICTIONARY  OF  ADMINISTRATION  AND  MANAGEMENT" 

7  HUBBARD  COMMUNICATIONS  OFFICE  DOCUMENT  202 

ENTITLED  "CANCELLATION  OF  FAIR  GAME" 

8  109-PAGE  DOCUMENT,  THE  FIRST  PAGE  234 

BNTITLBD  "THE  TECHNICAL  BULLETINS  OF 
DIANETICS  AND  SCIENTOLOGY,"  VOLUME 

I,  1950-1953" 

9  21-PAGE  DOCUMENT,  THE  FIRST  PAGE  234 

A  DOCUMENT  TILED  WITH  THE  SUPREME 

COURT,  OCTOBER  17,  1991,  CHURCH  OF 
SCIENTOLOGY  OF  CALIFORNIA,  APPELLANT, 

V.  GERALD  ARMSTRONG,  RESPONDENT,  STATING 
"PETITION  FOR  REVIEW  DENIED" 

10  3-PAGB  DOCUMENT  DATED  18  FBBRUARY  234 

1982,  HEADED  "SUPPRESSIVE  PERSON 
DECLARE,  GERRY  ARMSTRONG" 

/  /  / 
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*  Jo  s" 

ALLOW  FOR  ANY  ORGANIZATION  --  WHEN  I  SAY  ORGANIZATION  I'M 
TALKING  ABOUT  SCIENTOLOGY  ORGANIZATION  —  CONTROL  OF  THE 
PSQfLI  IMPLEMENTING  THE  COURSE,  AND  IF  THE  PEOPLE 
IMPLEMENTING  THE  COURSE  WERE  NOT  SCIENTOLOGISTS,  THEN,  YBS . 
BUT  THE  TWO  ARB  SO  INSEPARABLE.  THAT'S  WHAT  THIS  IS  ABOUT, 
THE  INSEPARABILITY  OF  HUBBARD'S  TECHNOLOGY, 

Q.  YES,  HIS  TECHNOLOGY  FROM  THE  RELIGION,  BECAUSE 

YOU  BELIEVE  HIS  TECHNOLOGY  IS  RELIGIOUS;  CORRECT? 

A.  I  BELIEVE  THAT  THE  ORGANIZATION  CLAIMS  ADAMANTLY, 

FOR  THE  PURPOSE  OF  HIDING  BEHIND  THE  FIRST  AMENDMENT,  AND  SO 
THAT  IT  COULD  CARRY  OUT  WHAT  WOULD  IN  ANOTHBR  CONTEXT  BE 
CLEARLY  TORTIOUS  OR  CRIMINAL  ACTS  AGAINST  ITS  PRESENT  AND 
FORMER  MEMBERS  —  THAT'S  WHY  IT'S  CALLING  ALL  OF  THESE 
THINGS,  WHICH  ARB  AT  BEST  MANAGEMENT  TECHNOLOGY,  RELIGION. 

BUT  IT  CALLS  THEM  RELIGION  SO  IT  DIDN'T  MAKE  THAT 
SEPARATION. 

Q.  I  UNDERSTAND,  MR.  ARMSTRONG,  AND  YOU'VE  TBSTIFIBD 

TO  THAT  QUITE  A  BIT. 

SO  SOMEBODY  LOOKING  AT  THIS,  NOT  EVEN  SOMBBODY  AS 
BDOCATSD  AS  YOU  ABOUT  THESE  MATTERS,  BUT  SOMBBODY  COULD  SAY 
’•THIS  IS  MANAGEMENT  TECHNOLOGY"  AND  HAVE  NOT  THB  FOGGIEST 
THAT  THIS  COULD  BE  CONSIDERED  RELIGIOUS  BY  THB  SCIENTOLOGY 
CHURCH;  CORR8CT?  ISN'T  THAT  CORRECT? 

A.  IF  YOU  WERE  TO  TAKE  THESE  POLICIES,  SOME  OF  WHICH 

I  GAVE  YOU  .  .  . 

Q.  I’M  TALKING  ABOUT  THB  TIME  MANAGEMENT  MATERIAL 

DOUTHIT  &  BARBALACCI  -  (415)  543-1775  OR  (707)  573-3082 
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AND  THE  SUCCESS  THROUGH  COMMUNICATION. 

A.  ...  STRIP  OFF  THE  NAME  HUBBARD  AND  — 

JLq*  NO,  LET  ME  GO  BACK  FOR  A  MINUTE.  IF  YOU  KNOW 

NOTHING  ABOUT  THE  CHURCH  OF  SCIENTOLOGY  —  I  WENT  BACK 
THROUGH  THIS  A  MINUTE  AGO. 

IF  YOU  KNOW  NOTHING  ABOUT  THE  CHURCH  OF 
SCIENTOLOGY,  BUT  WHAT  YOU  KNOW  IS  YOU  WANT  TO  HAVE  A  SUCCESS 
THROUGH  COMMUNICATION  OR  A  COMMUNICATION  SKILLS  DEVELOPMENT 
COURSE  IN  YOUR  COMPANY,  BECAUSE  THE  COMPANY  NEEDS  TO  IMPROVE 
INTERPERSONAL  COMMUNICATION  .  .  . 

A.  RIGHT. 

Q.  ...  AND  SOMEBODY  COMBS  TO  YOU  AND  SAYS,  "LOOK, 

WE  SELL  THIS  COURSE.  HERE’S  THE  SUCCESS  THROUGH 
COMMUNICATION  MATERIAL.  IT  IS  HUBBARD  BASED,  BUT  WE  AREN’T 
THE  CHURCH  OF  SCIENTOLOGY,  AND  THIS  IS  NOT  HUBBARD'S 
RELIGIOUS  WRITING.  THIS  IS  HIS  TECHNOLOGY,"  AND  THIS 
INDIVIDUAL  LOOKS  AT  IT,  IS  IT  YOUR  OPINION  THE  PERSON  COULD 

LOOK  AT  IT  AND  SAY,  "OKAY,  YOU  SAY  YOU’RE  NOT  THE  CHURCH  OF 

SCIENTOLOGY.  AND  AS  I  LOOK  AT  THIS  MATERIAL,  IT  LOOKS  LIKE 
m COULD  TEACH  INTERPERSONAL  COMMUNICATIONS." 

SOMEBODY  COULD  CONCLUDE  THAT;  ISN’T  THAT  RIGHT? 

A.  TJB-HUH. 

Q.  AND  BE  COMPLETELY  DUPED,  OR  NOT  EVEN  KNOW  THB 
CHURCH  CALLS  THIS  RELIGION;  CORRECT? 

A.  COULD  BE  DUPED.  COULD  BE  NEGLIGENT.  YEP. 

Q.  BUT  CERTAINLY  NOTHING  ON  THE  SURFACE  Of  IT  WOULD 

DOUTHIT  t  BARBALACCI  -  (415)  543-1775  OR  (707)  573-3082 
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John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

520  S.  Grand  Avenue,  8th  Floor 

Los  Angeles,  CA  90017 

(213)  622-0300 


Attorneys  for  Plaintiff  and  Cross-Defendant  fsPfftINA!  PI!  PH 
CHURCH  OF  SCIENTOLOGY  INTERNATIONAL  vniwumu  ribt-v 


JAN  1  0  1992 

COUNTY  CLERK 

Attorney  for  Plaintiff  and  Cross-Defendant 
RELIGIOUS  TECHNOLOGY  CENTER 


WILLIAM  T.  DRESCHER 
23679  calabasas  Road,  Suite  338 
Calabasas,  California  91302 
(818)  591-0039 


Kendrick  L.  Moxon 
BOWLES  &  MOXON 

6255  Sunset  Blvd.,  Suite  2000 
Los  Angeles,  CA  90028 
(213)  661-4030 

Attorneys  for  Plaintiff  and  Cross-Defendant 
CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  ) 

A  California  Non-Profit  Religious  ) 
Corporation?  CHURCH  OF  SCIENTOLOGY  ) 
INTERNATIONAL,  a  California  ) 

Non-Profit  Religious  Corporation?  ) 
CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  a  California  Non-Profit) 
Religious  Corporation,  ) 

) 

Plaintiffs,  ) 

) 

) 

) 

v.  ) 

) 

JOSEPH  A.  YANNY,  an  individual?  and) 
JOSEPH  A.  YANNY,  a  professional  law) 
corporation,  ) 

) 

Defendants.  ) 

_ ) 

) 


) 

) 


Case  No.  BC  033035 

NOTICE  OF  MOTION  AND 
MOTION  FOR  TERMINATING 
AND  MONETARY  SANCTIONS 
AGAINST  DEFENDANTS? 
MEMORANDUM  OF  POINTS 
AND  AUTHORITIES? 
DECLARATIONS  OF  WILLIAM 
T.  DRESCHER,  SHEILA 
ATKINSON-BAKER  AND 
CHARLENE  VAN  SLOTEN 


DATE:  January  30,  1992 
TIME:  8:30  a.m. 

DEPARTMENT :  4 1 
TRIAL  DATE:  April  27,  1992 

MOTION  CUT-OFF:  None 
DISCOVERY  CUT-OFF:  None 


/// 


AND  RELATED  CROSS -ACTION 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


TO  THE  DEFENDANTS  AND  TO  THEIR  COUNSEL  OF  RECORD: 

PLEASE  TAKE  NOTICE  that  on  January  30,  1992  at  8:30  a.m.,  or 
as  soon  thereafter  as  counsel  may  be  heard,  in  Department  41  of 
the  above-captioned  Court,  located  at  111  North  Hill  Street,  Los 
Angeles  90012,  plaintiffs  Religious  Technology  Center  ("RTC") , 
Church  of  Scientology  of  California  ("CSC”) ,  and  Church  of 
Scientology  International  ("CSI")  (collectively,  the  "Churches") 
will  move  the  Court  for  an  order  sanctioning  defendants  Joseph  A. 
Yanny  and  Joseph  A.  Yanny,  a  Professional  Law  Corporation 
(collectively  "Yanny")  for  their  defiance  of  orders  of  this 
Court,  dated  October  7,  1991  and  December  2,  1991,  both  of  which 
ordered  Yanny  to  appear  for  and  to  complete  his  deposition  in 
this  action.  Yanny ' s  refusal  to  submit  to  or  to  complete  his 
deposition  constitutes  abuse  of  discovery  and  violations  of  this 
Court's  orders  and  enables  the  Churches  to  seek  and  the  Court  to 
impose  terminating  sanctions  and  monetary  sanctions  against  Yanny 
pursuant  to  C.C.P.  sections  2023  (b)(4)(A),  (D)  and  2025  (j)(3). 

The  Churches  seek  such  terminating  sanctions  and  monetary 
sanctions  by  this  Motion,  in  particular  an  order  rendering  a 
judgment  by  default  against  Yanny  and  his  professional 
corporation  on  the  Churches'  complaint  and  dismissing  Yanny 's 
cross-complaint . 

This  Motion  is  based  upon  this  Notice  of  Motion  and  Motion? 
the  attached  Memorandum  of  Points  and  Authorities?  the 
declarations  of  William  T.  Drescher,  Sheila  Atkinson-Baker,  and 
Charlene  Van  Sloten?  the  transcript  of  the  December  19,  1991 
attempted  deposition  of  Joseph  A.  Yanny?  the  Separate  Statement 
of  Unanswered  Questions?  the  entire  court  file  in  this 
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matter  and  such  other  and  further  evidence  as  may  be  submitted  at 
the  hearing  on  this  motion. 

Dated:  January  10,  1992  Respectfully  submitted, 

John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

Attorneys  for  Plaintiff 
and  Cross-Defendant 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 

WILLIAM  T.  DRESCHER 

Attorney  for  Plaintiff 
and  Cross-Defendant 
RELIGIOUS  TECHNOLOGY  CENTER 

Kendrick  L.  Moxon 
Laurie  J.  Bartilson 
BOWLES  &  MOXON 

Attorneys  for  Plaintiff 
and  Cross-Defendant 
CHURCH  OF  SCIENTOLOGY  OF 
CALIFORNIA 
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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 


PRELIMINARY  STATEMENT 

This  motion  requests  terminating  sanctions  against  the 
defendants  Joseph  A.  Yanny  and  his  professional  corporation 
(hereinafter  collectively  "Yanny") ,  because  Yanny  has  done 
everything  within  his  power  to  ensure  that  no  lesser  sanction 
will  suffice. 

In  a  narrow  sense,  this  motion  is  brought  because  Yanny  has 
twice  defied  orders  of  this  Court  that  his  deposition  be 
completed  by  a  certain  date,  the  more  recent  being  an  explicit 
order  that  Yanny ' s  deposition  be  finished  by  the  close  of 
business  on  December  20,  1991.*  1  That  deposition  was  not 
completed;  indeed,  it  barely  began  before  Yanny' s  conduct  ground 
it  to  a  halt.  Yet  in  that  brief  window  of  time  between 
commencement  and  Yanny 's  departure,  Yanny  engaged  in  the 
following  acts  of  abuse  of  discovery  and  mockery  of  the  parties 
and  the  Court's  orders.  He; 

o  Refused  to  proceed  before  the  court  reporter 
present  because  the  court  reporting  service  was  owned 
by  a  Scientologist;2 

o  Objected  repeatedly  on  grounds  already  rejected 

by  this  Court  in  Yanny 's  presence  when  the  Court 

TT 

1  The  earlier  order  required  that  Yanny 's  and  others'  depositions 
be  completed  no  later  than  November  25,  1991. 

2  Yanny  thus  adds  bigotry  to  the  list  of  his  misconduct  which  this 
Court  cannot  condone.  Yanny 's  objection  to  the  reporter  is  exactly  . 
the  same  as  if  a  defendant  sued  by  three  Roman  Catholic  parishes 
refused  to  proceed  before  a  reporter  employed  by  a  service  owned  by  j 
a  Catholic.  The  reporting  service  in  question  hires  reporters 
without  regard  for  religion  [Ex.  A,  Declaration  of  Sheila  Atkinson- 
Baker,  f  2],  and  employs  up  to  100  reporters.  rid,  at  f  2.] 
Coincidentally,  the  reporter  in  question  is  not  a  Scientologist. 
[Ex.  B,  Declaration  of  Charlene  Van  Sloten,  JJ  3-4.] 
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granted  a  motion  to  compel  further  testimony  of  non- 
party  Gerald  Armstrong  and  raised  other  patently 
frivolous  objections  to  avoid  answering  questions? 

o  Made  obscene  gestures  at  opposing  counsel  during 
questioning; 

o  Sang  an  excerpt  from  a  Broadway  musical  ta 
interrupt  the  deposition; 

o  Departed  and  re-entered  the  deposition  room 
randomly  to  prevent  coherent  examination; 

o  Shouted  answers  from  the  hallway  to  hamper 
transcription;  and 

o  Concluded  the  proceeding  in  spite  of  the  Court's 
order  that  the  deposition  be  completed,  ostensibly  on 
the  claim  that  a  paralegal  employed  by  one  of  the 
plaintiffs  was  not  entitled  to  be  present  at  the 
deposition  because  he  was  not  an  officer  or  director  of 
that  plaintiff. 

All  of  that  in  one  hour  and  twenty-five  minutes,  total 
elapsed  time. 

However,  Yanny's  misconduct  and  mockery  of  this  Court,  its 
orders,  and  the  judicial  process  is  not  so  narrowly  confined. 
Both  the  plaintiffs  and  the  Court  have  endured  Yanny's  numerous, 
boisterous  interruptions  of  argument  and  testimony,  his  blurting 
out  of  remarks  from  counsel  table  during  testimony,  and  his 
improper  and,  ultimately  prematurely  terminated,  opening  and 
closing  arguments.  Both  the  plaintiffs  and  the  Court  have 

V 

endured  Yanny's  specious  arguments,  the  most  recent  of  which  was 
that  he  failed  to  oppose  a  demurrer  to  his  cross-complaint 
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because  he  thought  that  an  opposition  was  being  prepared  by 
counsel  who  had  been  relieved  from  serving  as  defense  counsel  the 
day  after  the  demurrer  was  served.  [Ex.  C,  Declaration  of 
William  T.  Drescher,  f  2.]  Plaintiffs,  out  of  the  Court's 
presence,  have  further  endured  Yanny' s  deposition  conduct  in 
Yannv  I.  which  included  such  actions  as: 

o  Challenging  a  paralegal  employed  by  one  of  the 
plaintiffs  to  a  fight  on  the  record  during  Yanny 's 
deposition  [Ex.  D,  Yanny  Depo.,  September  29,  1988, 
746:23-747:7]  ;3 

o  Substituting  profane  remarks  for  answers  to 
deposition  questions  rE.q. .  Ex.  E,  Yanny  Depo.  of 
September  27,  1988,  302:25-303:6];  and 

o  Disrupting  proceedings  with  obstreperous  and 
profane  interjections  [Ex.  F,  Yanny  Depos.  of  September 
28,  1988,  542:11-543:23  and  September  29,  1988,  746:23- 
747:2] . 

What  is  before  the  Court  in  the  chronic  misconduct  of  Yanny 
is  nothing  less  than  the  calculated  and  relentless  effort  of  a 
lawyer-litigant  to  evade  his  responsibilities,  disrupt  the 
proceedings,  and  harass  his  opponents.  It  is  conduct  of  which 


22 

23 

24 

25 

26 
27 
2811 


Yanny  jus  proud,  as  evidenced  by  his  public  bragging  that  "he 


’taught 


the  Church' 


how  to  harass  people  by  using  the  court  and 


Yanny  did  not  challenge  that  paralegal's  presence  at  that 
deposition,  he  merely  challenged  him  to  a  fight.  Nor  did  Yanny 
challenge  the  presence  of  Matt  Ward  at  that  deposition.  Matt  Ward, 
however,  is  the  very  paralegal  whose  presence  on  December  19  served 
as  a  pretext  for  terminating  the  deposition.  Yanny 's  termination 
of  the  December  19,  1991  deposition,  purportedly  because  of  the 
presence  of  Mr.  Ward,  is  thus  exposed  as  even  more  frivolous  than 
it  is  on  its  face. 
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litigation  tactics  against  opposing  litigants."  [Ex.  G, 
Declaration  of  Steven  Ames  Brown,  5  4  (original  filed  with  this 
Court  on  October  17,  1991)].  The  culmination  of  this  unrelenting 
abuse  is  Yanny 's  flat  defiance  of  this  Court's  order  that  he 
complete  his  deposition  by  December  20,  1991.  The  only 
appropriate  sanction  is  an  order  rendering  a  judgment  by  default 
against  Yanny  and  his  professional  corporation  on  the  Churches' 
complaint,  against  Yanny  or  his  cross-complaint,  and  awarding  the 
monetary  sanctions  that  flow  from  such  abuse. 

STATEMENT  OF  FACTS 

On  October  7,  1991,  the  parties  stipulated  and  the  Court 
ordered  that  Yanny 's  deposition  and  those  of  several  of  his 
witnesses  take  place  on  or  before  November  25,  1991. 

Nevertheless,  Yanny  persisted  in  his  evasive  tactics  and 
continually  refused  to  schedule  his  deposition,  as  well  as  those 
of  his  witnesses.  Plaintiffs  were  thus  forced  to  file  a  second 
motion  to  compel  on  November  13,  1991  as  to  Yanny  and  Richard  and 
Vicki  Aznaran,  whose  representation  by  Yanny  is,  in  part,  the 
subject  matter  of  this  lawsuit.  The  hearing  on  that  motion  was 
continued  by  the  Court  until  December  2,  1991,  at  which  time  the 
Court  ordered  that  Yanny 's  deposition  and  that  of  the  Aznarans  be 
completed  by  December  20,  1991.  [Ex.  H.]  On  that  same  date, 
three  pother  Yanny  witnesses  were  also  ordered  to  submit  to 
deposition  by  December  31,  1991. 

Yanny  finally  did  appear  for  the  first  of  two  days  set  aside 
for  his  deposition  on  December  19,  1991,  but  he  then  engaged  in 
willful  and  abusive  conduct  which  completely  obstructed 
plaintiffs'  effort  to  take  his  deposition.  First,  Yanny  refused 
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to  permit  the  court  reporter  hired  by  plaintiffs  to  report  his 
deposition,  objecting  to  the  religion  not  of  the  court  reporter, 
but  of  the  owner  of  the  court  reporting  service.  While  plaintiffs 
vehemently  objected  to  Yanny 's  unfounded  bigotry,  they  elected  to 
reserve  their  objection,  and  quickly  hired  a  new  court  reporter 
so  that  the  deposition  could  not  be  unilaterally  halted  before  it 
had  begun.  However,  once  in  deposition,  Yanny 's  conduct  had 
precisely  that  effect.  Such  conduct  included  repeated  refusals  to 
answer  questions  and  the  assertion  of  patently  non-meritorious 
objections  ' see  Plaintiffs'  Separate  Statement  In  Support  of 
Motion  for  Sanctions  Against  Joseph  Yanny,  pp.  3-24  )4,  flipping 
the  "bird"  at  plaintiffs'  counsel  [Yanny  Depo.  of  Dec.  19,  1991, 
42:17-23?  58:24-59:11;  59:20-21],  singing  the  song  "Oklahoma"  to 
interrupt  the  proceedings  [Id.,  48:3-11],  randomly  exiting  and 
entering  the  room  to  prohibit  plaintiffs'  counsel  from  engaging 
in  effective  questioning  [Id.-,  at  pp.  19,  39,  40,  42,  54  and  63], 
and  leaving  the  deposition  room  to  prevent  a  continuation  of  the 
deposition  [Id.  at  pp.  68-70].  Yanny  then  unilaterally 
terminated  the  deposition,  upon  the  pretext  that  a  paralegal 
employed  by  one  of  the  plaintiffs  had  no  right  to  be  present  at 
the  deposition  because  he  was  not  an  officer  or  director  of  a 
plaintiff  [i£. ,  at  pp.  68-75],  when  that  paralegal  had  attended 
22  depositions  in  Yannv  I  and  Yannv  II  without  challenge, 
including  the  three  Yanny  deposition  sessions  in  the  earlier 


4  In  one  hour  and  25  minutes  of  deposition,  Yanny  refused  to  answer 
69  questions.  The  Court  is  urged  to  read  the  7  6-page  transcript  of 
the  December  19  deposition  in  its  entirety  to  get  a  feel  for  the 
obstruction  afoot.  The  deposition  transcript  is  lodged  herewith. 
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case.  [Ex.  I,  Declaration  of  Matt  Ward,  ?  4.]5 

During  the  course  of  the  aborted  deposition,  Yanny  refused 
to  answer  patently  relevant  questions  [Id.,  at  pp.  21-24,  28-30, 
32-36,  38-39,  52-58],  including  questions  regarding  his 
conversations  with  Gerald  Armstrong  and  the  Aznarans  [Id. ,  at  pp. 
17-19,  39-41,  49-52,  56,  59].  Rather  than  answering  .these 
questions  concerning  individuals  that  Yanny  is  prohibited  from 
representing,  either  directly  or  indirectly,  Yanny  raised 
frivolous  privilege  objections,  and  then  refused  to  answer 
foundational  questions  going  to  the  bases  of  the  asserted 
privileges.  [Id.,  at  pp.  41-49,  52,  61-63.]  Identical  objections 
to  the  foundational  questions  were  raised  earlier  by  witness 
Gerald  Armstrong,  and,  on  December  2,  1991,  at  a  hearing  at  which 
Yanny  was  present,  this  Court  overruled  each  of  those  objections 
and  ordered  Armstrong  to  answer  the  questions. 

Such  outrageous  tactics  should  never  be  condoned  when  they 
come  from  any  litigant,  but  they  are  especially  intolerable  from 
a  member  of  the  Bar.  They  should  never  be  tolerated  as  a  means 
to  subvert  a  Court  order. 

ARGUMENT 


Plaintiffs  anticipate  that  Yanny  will  attempt  to  make  a  great 
furor  over  the  fact  that  counsel  conducting  the  deposition  referred 
under  ftis  breath  to  someone  in  the  deposition  room  as  an  "asshole." 
f Yann^pNPepo ■ ,  Dec.  19,  1991,  23:7].  It  is  an  unfortunate  fact  that 
years  Yanny ' s  abuse  and  harassment  in  discovery  leave  tempers 
exceedingly  short.  Yanny 's  mock  umbrage  at  the  remark  is,  of 
course,  the  more  significant  aspect  of  the  exchange,  in  light  of 
his  affection  for  sobriquets  such  as  "fuck  face"  [Ex.  D,  747:2]  and 
"you  little  shit."  [Ex.  D,  746:23].  It  is  also  of  great 
significance  that  plaintiff's  counsel's  exasperated  utterance 
followed  a  series  of  objections  to  and  instructions  not  to  answer 
questions  concerning  Yanny 's  contacts  with  and  representation  of, 
among  others,  Gerald  Armstrong  and  the  Aznarans.  [Yanny  Depo.  Dec. 
19,  1991,  17:7-23:6]. 
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GIVEN  VANNY'S  UNRELENTING  AVOIDANCE  OF  HIS 

DEPOSITION  DESPITE  COURT  ORDERS.  THIS  COURT 

SHOULD  IMPOSE  TERMINATING  AND  MONETARY 

SANCTIONS  AGAINST  DEFENDANTS 

C.C.P.  §  2025  ( j ) ( 3 )  provides,  in  part,  that  where  a  party 


deponent: 


...  fails  to  obey  an  order  compelling  attendance, 
testimony  . . .  the  Court  may  make  those  orders  that  are 
just,  including  the  imposition  of  an  issue  sanction,  an 
evidence  sanction,  or  a  terminating  sanction  under 
Section  2023  against  that  party  deponent...  In  . . . 
addition  to  this  sanction,  the  court  may  impose  a 
monetary  sanction  under  Section  2023  against  that 
deponent  .... 
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C.C.P.  §  2023  specifies  that  misuses  of  the  discovery 
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process  include,  among  others: 
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(a) 


(4)  Failing  to  respond  or  submit  to  an  authorized 
method  of  discovery. 

(5)  Making,  without  substantial  justification,  an 
unmeritorious  objection  to  discovery. 

(6)  Making  an  evasive  response  to  discovery. 

(7)  Disobeying  a  court  order  to  provide  discovery. 


Section  2023  also  permits  the  imposition  of  monetary  and 
terminating  sanctions,  among  others,  "against  anyone  engaging  in 


conduct  that  is  misuse  of  the  discovery  process,"  as  follows: 


(b)  (1)  The  court  may  impose  a  monetary  sanction 

ordering  that  one  engaging  in  the  misuse 
of  the  discovery  process  . . .  pay  the 
reasonable  expenses,  including 
attorney's  fees,  incurred  by  anyone  as  a 
result  of  that  conduct  ...  If  a  monetary 
sanction  is  authorized  by  any  provision 
of  this  article,  the  court  shall  impose 
that  sanction  unless  it  finds  that  the 
one  subject  to  the  sanction  acted  with 
substantial  justification  or  that  other 
circumstances  make  the  imposition  of  the 

sanction  unjust. 

*  ★  * 

(4)  The  court  may  impose  a  terminating 

sanction  by  one  of  the  following  orders: 


27 

28 


(A)  An  order  striking  out  the  pleadings 
or  parts  of  the  pleadings  of  any  party 
engaging  in  the  misuse  of  the  discovery 

7 


process. 


*  *  * 

(D)  An  order  rendering  a  judgment  by 
default  against  that  party. 

Joseph  Yanny  is  under  the  mandate  of  two  orders  of  this 
Court  compelling  his  attendance  and  the  completion  of  his 
testimony  at  his  deposition.  His  obstruction  of  that  deposition 
is  completely  without  justification.  The  sad  truth,  however,  is 
that  his  obstruction  is  tactically  deliberate  and  derives  of 
Yanny 's  pride  in  such  conduct  and  his  inability  to  confront  and 
defeat  the  claims  that  led  to  the  existing  preliminary 
injunction. 

Even  a  cursory  review  of  the  transcript  reveals  a  series  of 
incidents  so  bizarre  that  they  strip  the  judicial  process  of  all 
dignity.  Questions  propounded  by  plaintiff's  counsel  requested 
unprivileged  information  relevant  to  the  subject  matter  of  the 
litigation  or  which  could  lead  to  the  discovery  of  admissible 
evidence.  Question  after  question,  69  in  all,  were  nevertheless 
met  with  a  flurry  of  objections  which  were  frivolous,  meritless 
and  made  in  bad  faith.  Moreover,  Yanny  did  not  answer  questions. 
He  instead  made  obscene  gestures,  burst  into  song,  went  for 
walks,  and  ultimately  refused  to  proceed.  Yanny' s  conduct  was 
both  outrageous  and  indefensible.  More  significantly,  it  is 
characteristic  of  his  entire  plan  of  litigation  from  the  moment 

i 

he  entered  this  Court  three  years  ago. 

Under  the  precursor  of  C.C.P.  §  2023,  the  former  C.C.P.  § 
2034,  in  a  factual  scenario  very  similar  to  that  which  has 
occurred  here,  the  appellate  court  upheld  the  trial  court  action 
of  striking  defendant's  answer  and  cross-complaint  and  entering  a 
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default  judgment.  Housing  Authority  of  the  City  of  Alameda  v. 
Gomez  (1972)  26  Cal.App.3d.  366,  102  Cal.Rptr.  657.  There,  as 
here,  the  defendant  was  given  two  different  opportunities  to 
appear  and  be  deposed;  there,  as  here,  the  defendant  ignored  a 
stipulation  to  appear  and  a  court  order  to  attend  and  testify  at 
deposition.  In  language  that  could  easily  be  adopted,  by  an 
appellate  court  reviewing  Yanny's  machinations  to  hinder  his 
deposition,  the  Court  found  that:  "Under  the  circumstances  here 
present,  the  trial  court  could  justifiably  conclude  that 
defendant  had  no  intention  of  being  deposed  and  would  continue  to 
engage  in  evasive  tactics  to  achieve  that  end."  Id. .  at  373,  102 
Cal.Rptr.  at  661. 

Federal  courts,  too,  recognize  that  conduct  such  as  Yanny's 

merits  terminating  sanctions.  In  Regional  Refuse  Systems  v. 

Inland  Reclamation  Co.  (6th  Cir.  1988)  842  F.2d  150,  155,  the 

Court  affirmed  the  dismissal  of  plaintiff's  complaint  for  conduct 

. . .  that  "can  only  be  characterized  as  outrageous  and 
beyond  the  realm  of  which  the  other  parties  to  the 
action  should  be  made  to  tolerate."  ...  absenting 
himself  from  the  deposition  without  explanation, 
evading  questions,  refusing  to  answer  questions  he 
deemed  repetitive,  refusing  to  identify  persons  he 
claimed  provided  information  upon  which  his  lawsuit  was 
based,  claiming  vague  and  spurious  privileges,  and  so 
forth. 

842  F.2d  at  155.  Similarly,  in  Jones  v.  Niagara  Frontier  Transp. 

■ 

Auth.  ^NFTA)  (2d  Cir.  1987)  836  F.2d  731,  735  cert  den. .  488  U.S. 
825,  109  S.Ct.  74,  the  court  affirmed  the  dismissal  of 
plaintiffs'  complaint  where  its  sole  shareholder  refused 
willfully  and  repeatedly  to  answer  any  questions  at  a  court- 
ordered  deposition.  In  so  holding,  the  court  said  that  "Jones' 
refusal  to  comply  with  the  discovery  order  was  simply  the  last 
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straw. " 


In  Bradv  v.  Hearst  Corporation  (D.Mass.  1968)  281  F.Supp. 

637,  642-643,  the  court  dismissed  an  action  commenced  by  an 

attorney  for  failure  to  submit  to  a  meaningful  deposition.  In 

making  its  order,  the  court  described  the  conduct  of  plaintiff: 

. . .  although  plaintiff  is  a  member  of  the  bar  she 
insisted  on  acting  both  as  a  lawyer  and  witness  at  the 
deposition,  despite  the  presence  there  of  her  associate 
counsel,  and  that  in  her  dual  capacity  she  refused  to 
answer  questions  which  were  proper  . . .  and  reduced  to  a 
shambles  all  attempts  ...  to  take  her  deposition  in  an 
orderly  and  normal  fashion.  A  reading  of  the 
transcript  . . .  indicates  that  what  happened  borders  on 
the  ludicrous.  Having  in  mind  that  plaintiff  as  a 
member  of  the  bar  has  at  least  as  high  an  obligation  as 
a  lay  witness  to  behave  in  an  orderly  and  legal 
fashion,  and  to  submit  to  orders  of  this  Court  relative 
to  the  taking  of  her  . . .  deposition,  I  rule  that  her 
behavior  . . .  was  tantamount  to  a  refusal  to  submit  to 
discovery. 

281  F.Supp.  at  642-643. 

The  Supreme  Courts  of  California's  sister  states  have 
approved  terminating  sanctions  under  similar  circumstances. 
Doanbuv  Lease  and  Co.  v.  Melcher  (N.M.  1971)  488  P.2d  339,  83 
N.M.  82  (New  Mexico  case  citing  the  Bradv  case  and  its 
reasoning);  Gulf  Homes.  Inc,  v.  Beron  (Ariz.  1984)  688  P.2d  632, 
141  Ariz.  624  (Arizona  case  citing  both  Bradv  and  Doanbuv  with 
approval) .  Moreover,  this  Court's  imposition  of  severe  discovery 
sanctions  was  upheld  by  the  appellate  court  against  an  attorney 
who  rs^used,  among  other  things,  to  permit  his  deposition  to  be 
taken.  Young  v.  Rosenthal  (1989)  212  Cal.App.3d  96,  260 
Cal.Rptr.  369,  cert  den. .  110  S.Ct.  1811. 

The  circumstances  in  the  foregoing  cases  precisely  mirror 
Yanny's  conduct.  The  imposition  of  an  order  striking  Yanny's 
answer  and  operative  cross-complaint,  if  any,  and  entering  a 
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default  judgment  against  him  and  imposing  monetary  sanctions  in 
the  amount  of  $4,500  is  fully  warranted.6  In  light  of  Yanny's 
chronic  refusal  to  play  by  the  rules,  such  sanctions  are  uniquely 
appropriate. 

CONCLUSION 

In  the  foregoing  pages,  plaintiffs  have  set  out  .the  reasons 
why  terminating  and  monetary  sanctions  against  Yanny  are  the  only 
appropriate  sanctions  for  the  abuse  which  Yanny  has  imposed  on 
plaintiffs  and  the  disrespect  he  has  shown  for  this  Court's 
orders.  Yanny  simply  refuses  to  be  deposed.  As  such,  he  has 
extinguished  his  own  right  to  litigate  under  the  authorities 
cited  above. 

Yanny' s  conduct  is  a  clinic  on  discovery  abuse  and  a 
challenge  to  the  Court  to  enforce  its  orders.  His  attitude  is 
one  of  willful  and  singleminded  scorn  for  the  rules  of  the 
discovery,  the  rights  of  the  plaintiffs  and  the  administration  of 
justice.  He  has  created  irreparable  chaos,  and  he  has  destroyed 
any  hope  that  the  machinery  of  justice  can  operate  in  the  way  it 
is  intended.  Since  he  is  so  willing  to  ignore  the  orders  of  this 
Court,  it  is  inevitable  that  he  has  earned  the  one  order  he 
cannot  ignore:  an  order  of  default  judgment  as  to  the  complaint 


As  set  forth  in  the  Declarations  of  William  T.  Drescher  and 
Peter  ffacobs  [Ex.  C],  plaintiffs  made  two  prior  attempts  to  take 
Yanny'#.  deposition  before  making  this  motion.  As  a  result, 
plaintiffs  incurred  $2,750.00  in  reasonable  costs,  including 
attorneys'  fees,  and  request  an  award  in  this  amount  against  Yanny. 
In  addition,  the  Churches  will  incur  $1,750.00  in  fees  with  regard  1 
to  this  motion  and  the  December  19  deposition  and  request  that  ! 
amount  as  well.  Thus,  for  the  monetary  portion  of  the  sanctions 
requested,  plaintiffs  request  monetary  sanctions  in  the  amount  of 
$4,500  be  assessed  against  Yanny,  pursuant  to  mandatory  language  of 
C.C.P.  § 2023 (b)  (1)  . 


11 


1 


and  dismissal  of  the  cross-complaint 
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Dated:  January  10,  1992 


Respectfully  submitted, 
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John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

Attorneys  for  Plaintiff 
and  Cross-Defendant 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 
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BOWLES  &  MOXON 
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DECLARATION  OF  SHEILA  ATKINS ON-BAKER 

I,  SHEILA  ATKINSON-BAKER,  do  hereby  declare  and  state: 

1.  I  am  over  18  years  of  age  and  a  certified  shorthand 
reporter  in  this  state.  I  am  a  co-owner  and  administrator  of 
Atkinson-Baker  and  Associates,  a  court  reporting  agency.  I 
submit  this  declaration  based  on  my  own  personal  knowledge  of  the 
facts  contained  herein  or  knowledge  gained  from  extensive 
investigation  of  our  files  and  questioning  of  employees  from  my 
administrative  position.  If  called  as  a  witness,  I  could  and 
would  competently  testify  thereto. 

2.  Atkinson-Baker  and  Associates  ("AB  &  A")  serves 
attorneys  and  judges  throughout  southern  California  and  has  up  to 
100  reporters  handling  reporting  matters  for  clients  at  any  given 
time.  In  hiring  reporters  either  as  independent  contractors  or 
employees,  this  office  does  not  discriminate  on  the  basis  of 
race,  religion,  sex,  or  any  other  basis. 

3.  When  AB  &  A  assigns  reporters  to  cover  any  matter,  the 
standards  of  independence  required  of  court  reporters  are  fully 
met.  Thus,  any  court  reporter  assigned  to  a  matter  has  no 
relationship  to  the  parties  nor  any  interest  in  the  outcome  of 
the  litigation.  Furthermore,  AB  &  A  itself  does  not  accept  any 
assignments  in  which  the  owners  of  AB  &  A  have  a  relationship  to 
///  * 

/// 

/// 

/// 
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Exhibit  B 


1 

2 

I,  Charlene  Van  Sloten,  do  hereby  declare  aad  seet®s 

2 

1«  I  am  over  18  years  of  age  and  a  certified  shorthand 

4 

reporter  in  this  state.  As  an  independent  contractor,  I  have 

5 

done  work  on  many  occasions  for  Atkinson-Baker  and  Associates 

6 

(nAB  &  A")  court  reporting  agency.  I  submit  this  declaration 

7 

fl 

based  on  my  ovn  personal  knowledge  of  the  facts  contained  herein, 

8 

and,  if  called  as  a  witness,  I  could  and  would  competently 

9 

testify  thereto. 

10 

2.  I  have  never  had  any  personal  or  professional 

11 

■  relationship  with  any  of  the  parties  to  the  herein  action,  and 

12 

have  no  interest  in  the  outcome  of  this  action. 

13 

3.  on  December  19,  1991,  I  attended  the  deposition  of 

14 

Joseph  A.  Yanny  in  this  case  at  the  request  of  AB  &  A.  I  waa 

15 

prepared  to  record  the  deposition  testimony  when  Mr.  Yanny  and 

16 

his  counsel  objected  to  the  use  of  a  shorthand  reporter  from  the 

17 

AB  &  A  firm  on  the  basis  of  an  allegation  that  AB  &  A  transcripts 

18 

had  been  disqualified  in  another  case  (where  an  objection  to  the  j 

19 

use  of  AB  &  A  had  been  made  because  the  owners  of  the  firm  are 

20 

Scientologists) .  Due  to  this  objection  a  reporter  from  a 

21 

different  court  reporting  agency  was  brought  in  and  I  did  not 

22 

record  the  deposition  of  Mr.  Yanny. 

23 

4«,  I  am  not  now  and  never  have  been  a  member  of  the 

-** 

24 
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religion  of  -  ientology^ 

I  declare  under  me  penalty  of  par-jury  under  the  law.  of  the 
state  of  California  that  the  fore,oin9  1>  true  and  correct. 
Executed  this  6th  day  of  January.  1992* 
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DKCTARATION  OF  WILLIAM  T.  DRESCHER 


I,  William  T.  Drescher,  hereby  declare: 

1.  I  am  an  attorney  duly  licensed  to  practice  law  in  the 
State  of  California.  I  represent  plaintiff  and  cross-defendant 
Religious  Technology  Center  ("RTC")  in  this  case.  I  have 
knowledge  of  the  facts  set  forth  below  and  if  called .upon  to  do 
so  could  and  would  competently  testify  thereto. 

2.  On  December  2,  1991,  Joseph  A.  Yanny  ("Yanny")  claimed 
he  failed  to  oppose  plaintiffs '  demurrer  to  his  cross-complaint 
because  he  thought  an  opposition  was  being  prepared  by  Barry  Van 
Sickle  of  Cummins  &  White.  Cummins  &  White  had  been  relieved  by 
Yanny  as  defense  counsel  the  day  after  plaintiffs  served  the 
demurrer  on  Yanny. 

3.  In  preparing  the  motion  to  compel  Yanny 's  deposition  to 
obtain  the  order  of  the  Court  issued  on  October  7 ,  I  expended  4 
hours  of  time,  including  travel  to  and  from  court  and 
participation  in  oral  argument;  I  bill  at  an  hourly  rate  of 
$250.00.  An  associate  in  the  law  firm  of  Bowles  &  Moxon  expended 
3  hours  of  time  in  preparing  the  motion  to  compel;  he  bills  at  an 
hourly  rate  of  $150.00  [see,  Declaration  of  Peter  Jacobs].  The 
total  cost  of  preparing  and  arguing  the  motion  was  $1,450.00. 

4.  In  preparing  the  second  motion  to  compel  Yanny' s 
deposition  to  obtain  the  order  of  the  Court  issued  on  December  2, 
1991,  I  expended  4  hours  of  time,  including  travel  to  and  from 
court  and  participation  in  oral  argument;  an  associate  expended  2 
hours  of  time  in  preparing  the  motion  to  compel.  The  total  cost 
of  preparing  and  arguing  the  motion  was  $1,3  00.00  [ See 
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Declaration  of  Peter  Jacobs]. 


5.  In  preparing  this  motion  for  terminating  and  monetary 

sanctions,  I  will  have  expended  4  hours  of  time,  including  travel 
to  and  fron  court  and  participation  in  oral  argument?  an 
associate  will  have  expended  5  hours  of  time  in  preparing  this 
motion  and  in  traveling  to  and  from  and  appearing  at. the  motion; 
the  total  cost  of  preparing  and  arguing  the  motion  and  appearance 
at  the  hearing  on  the  motion  will  be  $1,750.00.  [£ee, 

Declaration  of  Peter  Jacobs.] 

6.  Thus,  the  total  cost  of  preparing  and  arguing  all  three 
motions  and  appearing  at  the  deposition  is  $4,500.00. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  on  January  10,  1992  at  Los  Angeles,  California. 


William  T.  Drescher 
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DECLARATION  OF  PETER  JACOBS 


I,  PETER  JACOBS,  hereby  declare: 

1.  I  am  an  attorney  duly  licensed  to  practice  law  in  the 
State  of  California.  I  am  an  attorney  in  the  lawfirm  of 
Bowles  &  Moxon  and  represent  the  Church  of  Scientology  of 
California  in  this  case.  I  have  personal  knowledge  of  the 
facts  set  forth  below  and  if  called  upon  to  do  so  could  and 
would  competently  testify  thereto. 

2.  I  assisted  in  the  preparation  of  a  motion  to  compel 
the  deposition  of  Joseph  A.  Yanny  in  October  1991.  I  spent 
three  hours  working  on  this.  I  bill  at  an  hourly  rate  of 
$150.  My  fee  for  work  on  this  motion  was  $450.00. 

3 .  In  November  I  worked  on  a  second  motion  to  compel  the 
deposition  of  Yanny.  I  spent  two  hours  assisting  the 
preparation  of  this  paper.  My  fee  for  this  work  was  $300.00. 

4.  I  have  spent  five  hours  assisting  the  preparation  of 
the  instant  motion  for  terminating  and  monetary  sanctions.  My 
fee  for  rhis  work  was  $750.00. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the 
State  of  California  that  the  foregoing  is  true  and  correct. 

Executed  this  10th  day  of  January,  1992  at  Los  Angeles, 
California. 


PETER  JACOBS  ' 
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0.  CALIFORNIA 


SUPERIOR  COURT  OF  THE  STATE 

FOR  THE  COUNTY  OF  LOS  ANGELES 

ELIGIOUS  TECHNOLOGY  CENTER,) 


t  2L  1  e  f 


Plaintiffs 


vs  . 


OS-EPH  A.  YANNY,  et  al.  , 

Defendants . 


) 

) 

)  No 

) 

) 

) 

) 

.) 


C  690  211 


VOLUME  4 
DEPOSITION  OF 
JOSEPH  A.  YANNY 
LOS  ANGELES,  CALIFORNIA 
SEPTEMBER  29,  1988 


at*xnson-baker  and  associates 

CERTIFIED  SHORTHAND  REPORTERS 
249  North  Brand  Boulevard,  #806 
Glendale,  California  91203 
(818)  504-0753 


REPORTED  by 


LINDA  L.  RUSSELL,  CSR  NO.  6518 
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,p,Utd  S-f  —  m-l-n-i,  n.v  verd,  X  -a-r-a-t. 

Tfc.t.  i.  a  apaeial  aarvie.  for  tb.  daca.ad.  If. 
a  hi?h  holiday  that  you  hava  sayba  four  tisaa  a 
yaar.  XU  Java,  I  bailava,  .Xnov  about  it.  Thora'a 
a  apaeial  Yiakor  aarvica,  that'* 

approxiaately  lltoo  o’clock  in  the  noting.  X  will 
not  aias  that  aarvica,  for  raligioua  reaaona.  X’a 
a  practicing  jaw.  X  would  not  aiaa  that  aarvica. 

I  thought  Kr.  Keittman  knew  about  it. 

I  did  not  know  you  vara  .a. king  a  protactiva  crdar. 
I  cartainly  would  hava  told  Kr.  —  X  would  hava 
baen  in  court  aarliar  than  Octobar  3rd.  X  would 
hava  baan  in  court  yesterday  or  tha  day  bafora  in 
an  ax  parta  to  aaak  to  atop  thia  thing  to  aava  »y 
cliant  aoney,  bacauaa  ay  cliant'a  bean  paying  aa  by 
tha  hour  to  ait  hara  for  inforaation  that  X'a  not 
'  getting  and  your  cliant  haa  gotten  already. 

Thia  ia  outragaoua.  Thia  ia  really 

outragaoua ,  but  it'a  audacity  that  ” " 

XX.  TX RNYi  Your  co-counaal  noticed  a 
hearing  for  octobar  3rd.  You’ve  got  a  problaa  with 

Octobar  3rd,  talk  to  hia. 

TUI  WITHESSi  Liatan  you  little  ahit,  you 

l.t  yeur  lavy.r  talk.  leu  deft  hava  a  rijht  to 

apeak  hara. 
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X*  vAX  8ICXLZ:  As  tir  lcn0¥ 

.THE  WITNESS  I  TUCfc  f»C*. 

XR.  VAX  SICRLSI  -  I  h»v.  n.v.r  b..n  giv.n 

notice. 

MR.  EARNYt  We're  on  the  record. 

THE  WITNESS  I  Good.  DO  you  vent  to  .tap 

outs  Ida  and  go  off  the  racord? 

MR.  WILZIGt  There's  baen  no  netica  of  a 

protactiva  ordar  baing  sought  on  Octobar  3rd. 

MR.  WEITZMAN:  Tha  notion  to  dissolve 
MR.  WILZIGt  Tha  notion  to  dissolve  tha  TRO , 
but  that's  not  your  notion.  Hr.  Waitrnan. 

MR.  WE ITZHAK :  We  can  go  off  tha  racord 

Wall,  it's  on  calendar  for  Octobar 

3rd. 

MR.  WILZIGt  Yeah,  but  I  have  nothing  to  do 
with  that*  You'll  notie.  1  didn't  fll*. anything* 

1  hav.  agofc.n  to  Xr.  --  v.  can  ba  on  tha  raeord. 

X » va  spelean  to  Xr.  Van  Slekl.  that  h.  ia  going  to 
appaar  for  Xa.  XoRa.  for  tha  apaoial  purpo.aa  of 
juat  that  haaring,  that  I  would  not  ba  availabia 

at  that  haaring. 

XR.  WIITZHANt  Wall,  than,  I  cln 

appaar  for  you  for  tha  protactiva  ordar. 

MR.  WILZIGt  That'S  a  whole  differan.  issue. 
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Mr.  Weitzman  -•  do  you  want  this? 

BY  MR.  WEXTZMAN t 

Q.  Absolutely. 

A.  After  I  found  out  that  the  firm  o£ 

Wyman  &  Bautzer  had  contacted  Judge  Pfaelzer  prior 
to  naking  an  appearance  in  the  David  Mayo  caee  and 
were  seeking  soae  —  how  would  you  say,  advisory 
opinions  as  to  how  the  Court  Bight  rule,  should 
Howard  Bake  an  appearance  through  the  firm  of  Wyman 
i  Bautzer  in  her  case  —  with  knowledge  and 
encouragement  of  Mr.  weitzcan  that  meeting  took 
place  --  i  was  a  little  outraged.  I  was  a  little 
outraged. 

So  I  put  a  call  in  to  ask.  I  wanted 
to  speak  to  you  for  a  second  to  see  if  you  had  any 
advance  notice  of  how  Judge  Pfaelzer  was  going  to 
be  ruling  on  my  priest-penitent  issue,  which  she 
decided  to  take  on  in  the  fashion  of  flying  fighter 
cover  for  you  and  you r  law  firm  as  to  matters  that 
Judge  Cardenas  would  not  permit  discovery  of.  And 
I  think  I  identified  myself  as  the  Reverend  wolf  at 
that  time. 

Q.  Um.  Is  there  anything  else  you  went 

to  say? 

A.  Yeah.  I'll  tell  you  what.  I’ll  stop 
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calling  you  if  ycu  gat  tha  PI’*  off  ay  aas.  All 
right?  Bacausa  thay  aaan  to  be  in  ay  yard  at 
night;  they  seen  to  be  every  place  I  go.  They  aaea 


to  bo  on  the  airplane*.  I  can't  take  a  shit 
without  thea  telling  you  which  hand  I  wipe  with, 
and  I've  really  just  about  fucking  had  it. 

Q.  I  do  want  the  -- 

A.  Kant  to  cake  a  deal? 

Q.  I  do  want  the  record  to  reflect  that 

it  hasn't  got  that  far,  to  that  level,  as  far  as  I 
know . 

A.  Are  you  hiring  thaa? 

Q.  Ko. 

A.  Ko,  no.  I  wouldn't  expect  that. 

Q.  I  don't  really  know  what  exactly 

you'ra  referring  to. 

A.  18  use  1513  and  1514.  Maybe  it's- 

1512 . 

Q.  What  is  that;  what  are  those? 

A.  Intimidation  —  never  mind.  You'll 

fiftii  out  shortly  enough. 

Q.  Wall,  no.  Let's  - - 

You  don't  naed  to  film  him  getting 

tha  coffee. 

VIDEO  OPERATOR;  I  can't  have  him  off  tha 
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I  will  sake  my  objections;  I  will 


continue  to  make  my  objections.  It's  unfortunate 
that  you  are  taking  this  tactic  that  you  refuse  to 
try  to  glean  forth  the  facts  that  are  relevant. 
That's  unfortunate.  You  want  to  get  rambling 
answers,  you'll  get  rambling  answers,  because 
they're  rambling  questions. 

I  apologize  for  raising  my  voice. 

And,  Larry,  I  apologize  to  you  also  for  raising  my 
voice.  I'm  a  little  fed  up,  honestly. 

MR.  HELLER:  Is  he  being  instructed  not  to 

answer? 

MR.  VAN  SICKLE:  No. 

THE  WITNESS:  -One  other  point.  You  do  not 
have  standing  to  open  your  mouth  here.  He  said  the 
other  day  he  was  going  to  be  handling  this  thing 
for  all  the  parties. 

MR.  VAN  SICKLE:  You  weren't  here,  Larry. 

We  did  object,  and  we  said,  you  know,  "We're  not 
going  to  have  any  tag  teams  here,"  and  we  had  a 
discussion,  and  Mr.  Weitzman  represented  that  he 
was  here  as  the  spokesman  —  the  legal  spokesman 
for  all  the  plaintiffs. 

THE  WITNESS:  You'll  get  paid  just  the  same, 

Larry,  don't  worry  about  it. 
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MR.  HELLER:  I'm  here  representing  CSC,  and 

Mr.  Weitzman  is  taking  the  deposition.  Let's  get 
away  from  this,  and  get  into  what  everybody  is  here 


for.  Is  there  an  instruction? 

THE  WITNESS:  Kiss  my  ass.  You  don't  have 

standing  to  say  shit  here.  He  said  the  other  day 
he  was  going  to  handle  this  fucking  thing.  And  if 
you're  going  to  play  this  horseshit  game  with  me, 
you  conduct  two  goddamned  depositions  at  the  same 
time  in  the  same  fucking  lawsuit.  I  have  a  right 
to  be  upstairs.  I  have  a  right  to  be  at  them. 

This  blitzkreig  bullshit  is  —  I’ve  had  enough  of 
it.  You're  either  doing  it  or  you're  not  doing  it. 

MR.  HELLER:  Is  there  an  instruction  not  to 

answer  the  question  so  we  can  move  forward?  I 
would  like  to  get  the  deposition  going.  •  If  there 
isn't,  I  would  suggest  he  answer  it.  If  there  is, 
let's  move  forward.  It's  real  simple. 

MR.  WEITZMANr  When  everybody  gets  done,  let 

me  Itnov. 

MR.  HELLER:  I’m  through. 

MR.  VAN  SICKLE:  I'm  not  responding. 

THE  WITNESS:-  Kiss  my  rosy  red  American  ass. 
BY  MR.  WEITZMAN: 

q .  Did  you  have  a  conversation  with 


543 


1 

2 

3 

4 

5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2  0 

2  1 

22 

23 

24 

25 


SUPERIOR  COURT  OF  STATE  OF  LIFORNIA 

FOR  THE  COUNTY  OF  LOS  ANGELES 

RELIGIOUS  TECHNOLOGY  CENTER,) 

e t  al .  ,  ) 

Plaintiffs,  ) 

vs  )  No.  C  690  211 

) 

JOSTPH  A.  YANNY,  et  al.,  ) 

) 

Defendants.  ) 

_ ) 


VOLUME  4 
DEPOSITION  OF 
JOSEPH  A.  YANNY 
LOS  ANGELES,  CALIFORNIA 
SEPTEMBER  29,  1988 


ATKINSON-BAKER  AND  ASSOCIATES 
CERTIFIED  SHORTHAND  REPORTERS 
249  North  Brand  Boulevard,  #806 
Glendale,  California  91203 
(818)  504-0753 


REPORTED  BY:  LINDA  L.  RUSSELL,  CSR  NO.  6518 


594 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


.p.ll.d  S-h  -m-i-n-i,  ».v  word,  A-«*.*r-.-t. 

There  1.  .  .p.ei.l  ••rvie.  for  th.  deceed.  If. 
t  high  holiday  that  you  havo  aaybe  four  ti=a»  a 
year.  All  Java,  I  ballav. ,  .Knev  abnut  it.  Thoba>. 
a  special  Yiskor  service,  Y- i-**k”0"r '  that'* 
approxisately  11:00  o'clock  in  the  aorning.  X  will 
not  alas  that  aarvica,  for  raligioua  raaaona.  X-’m 
a  practicing  jaw.  X  would  not  aiaa  that  aarvica. 

I  thought  Mr.  Waittaan  knew  about  it. 

I  did  not  knew  you  vara  aaaking  a  protactiva  ordar. 

I  cartair.ly  would  hava  told  Hr.  *  would  hava 
baen  in  court  aarliar  than  Octobar  3rd.  X  would 
hava  baan  in  court  yaaterday  or  tha  day  bafcra  in 
an  ax  parta  to  aaak  to  atop  thia  thing  to  aava  ay 
cliant  aoney,  bacauaa  ay  cliant'a  baan  paying  aa  by 
tha  hour  to  ait  hara  for  inforaation  that  I'm  not 
'  gat ting  and  your  client  haa  gotten  already. 

Thia  is  outragaoua.  Thia  ia  really 

outrageous,  but  it'a  audacity  that  mm 

KR.  RXRNYi  Your  co-counsel  noticed  a 
h.tring  for  oeteb.r  5rd.  yeu'v.  get  t  probl.a  with 

October  3rd,  talk  to  hia. 

THE  WITHES 6 1  Listen  you  little  shit,  you 

l.t  yeur  l.vy.r  t.lJc.  Veu  don't  h.v.  a  right  to 
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MR.  H 

THE  WITNESS  !  Tuck 
MR.  VAN  SICKLE! 


fact. 

I  have 


never  been  given 


notice. 

KR.  FARKY!  We're  on  the  record. 

THE  WITNESS!  Good.  00  Y©u  VAnt  t0  #t*P 
outs  Ida  and  90  off  the  racord? 

HR.  WILZIG!  There's  baen  no  ne^ica  of  a- 
protective  ordar  being  sought  on  Octobar  3rd. 

HR.  WEITZKAN!  Tha  notion  to  dissolve 

HR.  WILZIGi  Tha  notion  to  disaolva  tha  TRO, 

but  that's  not  your  notion,  Hr.  Weittman. 

MR.  WEITZHANi  Wa  can  go  off  tha  racord 

it’a  on  calandar  for  octobar 


3rd. 

KR.  WILZIS.  y..h,  but  I  hav.  nothin?  to  do 
with  tfc.t.  You'll  notic.  1  didn't  til.  anything. 

I  havo  opokon  to  Kr.  --  v.  c«n  bo  on  tho  roeord. 
I'vo  apokan  to  Mr.  von  sleklo  thot  ho  i»  going  to 
tppoor  Tor  Xo.  KeRa.  for  tho  opoeiol  purpeooo  of 
j ugt  that  hoaring,  that  I  would  not  bo  availablo 

at  ^fchat  hearing. 

KR.  WIXTZKANI  Wall,  than,  I'  guasa  ha  can 
appear  for  you  for  tha  protactiva  ordar. 

MR.  WILZIS t  That'.  •  whol.  dlff.ront  iaouo. 


747 


Exhibit  G 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

520  S.  Grand  Ave.  ,  3th  Floor  _  K .. r .  ,  r'>  rp 

Los  Angeles,  CA  90071  n £  A l  nixb 

(213)  622-0300 

OC  f  1  7  1991 

Attorneys  for  Plaintiff  _ 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL  pjpi-vTY  ! 

William  T.  Drescher 
23679  Calabasas  Road,  Suite  338 
Calabasas,  California  91302 
(818)  591-0039 

Attorney  for  Plaintiff 
RELIGIOUS  TECHNOLOGY  CENTER 

Laurie  J.  Bartilson 
Helena  K.  Kobrin 
BOWLES  &  MOXON 

6255  Sunset  Blvd. ,  Suite  2000 
Los  Angeles,  CA  90028 
(213)  661-4030 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA 


SUPERIOR  COURT  FOR  THE  STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER  ) 

A  California  Non-Profit  Religious  .  ) 

Corporation,  CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

Non-Profit  Religious  Corporation,  ) 

CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  a  California  ) 

Non-Profit  Religious  Corporation,  ) 

) 

Plaintiffs,  ) 

) 

v.  ) 

) 


JOSEPH  A.  YANNY,  an  individual,  and  ) 
JOSEPH  A.  YANNY,  a  professional  law  ) 
corporation,  ) 

) 
) 
) 


NO.  BC  033035 

NOTICE  OF  FILING 
ORIGINAL  DECLARATION 
OF  STEVEN  AMES  BROWN 


A 

\ 


JL;  j 


Defendants . 


1 

2 

3 

4 

5 

6 

m 

/ 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


TO  ALL  PARTIES  AND  THEIR  COUNSEL  OF  JCORD  HEREIN: 

Please  take  notice  of  the  filing  of  the  attached  original 
declaration  declaration  of  Steven  Ames  Brown,  of  which  a 
facsimile  copy  has  been  previousely  filed  as  Exhibit  D  to 
CDposition  of  Plaintiff  Religious  Technology  Center  and 
Non-Party  David  Miscavige  to  Oral  Motion  to  Compel  Deposition  of 
David  Miscavige 

Dated:  October  17,  1991  Respectfully  Submitted, 
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nggTARATTCN  OF  STEVEN  AMES  BROWN 

I,  Steven  Ames  Brown,  hereby  declare: 

1.  I  am  an  attorney  licensed  to  practice  in  the  State  of 
California.  I  am  counsel  of  record  for  the  plaintiff  in  the 
case  of  Yvette  Marine  vs.  virgin  Records  et  al..  United 
States  District  court  for  the  Central  District  of  California, 
Case  No.  91-2158  ("the  Virgin  Records  case").  I  have 
personal  knowledge  of  the  facts  set  forth  below  and  if  called 
upon  to  do  so  could  and  would  competently  testify  thereto. 

2.  The  virgin  Records  case  concerns  a  claim  by  my 
client,  Yvetta  Marine,  that  she  is  entitled  to  additional 
credit  and  royalties  because  of  her  vocal  performance  on  the 
"Forever  Your  Girl"  album  featuring  Paula  Abdul  and  Yvette 
Marine,  released  by  Virgin  Records.  Joseph  Yanny  represents 
Virgin  Records,  the  defendant  in  the  case. 

3.  There  are  no  depositions  scheduled  in  the  vjrslfl 
Reoordf  case  next  week,  October  14  -  October  18,  1991,  nor 
have  there  been  any  court  orders  requiring  such  deposition*  to 
take  place  during  that  week.  Yesterday,  I  sent  a  letter  to  Mr. 
Yanny  by  telefax,  offering  to  produce  my  client  for  deposition 
at  his  offices  on  Wednesday,  October  16,  1991,  provided  that 
certain ' terms  and  conditions  were  met.  This  letter  was  the 
firrt  suggestion  mads  by  any  attorney  in  this  case  that  any 
deposition  take  place  during  the  week  of  October  14.  I  have  nor 
received  a  response  to  my  letter,  and  no  deposition  is  currently 
scheduled.  Mr.  Yanny  had  told  me  that  he  was  unavailable  to 
produce  any  documents  prior  to  October  16th,  because  he  would  be 
out  of  town. 
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4.  During  tie  course  of  litigation  m  the  virgin  Record 
case.  Hr.  Yanny  remarked  to  me  that  "the  church"  had  no  idea 
how  to  harass  people  when  he  met  them.  Mr.  Yanny  further 
stated  that  he  "taught  the  Church"  how  to  harass  people  by  using 
the  courts  and  litigation  tactics  against  opposing  litigants. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct. 

Executed  at  San  Francisco,  California,  this  11th  day  of 
October  1991.  — — 
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STATE  OF  CALIFORNIA 


PROOF  OF  SERVICE 

) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of. 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Boulevard,  Suite  2000,  Hollywood,  CA  90028. 

On  Ocotober  17,  1991,  I  caused  the  foregoing  document 
described  as  NOTICE  OF  FILING  ORIGINAL  DECLARATION  OF  STEVEN 
AMES  BROWN  to  be  served  on  interested  parties  in  this  action,  to 
the  persons  at  the  addresses  set  forth  in  the  attached  list. 

SEE  ATTACHED  LIST 

If  hand  service  is  indicated,  I  cause  the  above-rererenced 
paper  to  be  served  by  hand,  otherwise  I  caused  such  envelopes, 
with  postage  thereon  fully  prepaid,  to  be  palced  in  the  United 
States  mail  at  Hollywood,  California. 

Executed  on  October  17,  1991  at  Hollywood,  California. 


SERVICE 


3arry  van  Sickle 
CUMMINS  &  WHITE 
865  S.  Figueroa 
24th  Floor 

Los  Angeles,  CA  90017 
Joseph  A.  Yanny 

Law  Offices  of  Joseph  A.  Yanny 
1925  Century  Park  East 
Suite  1260 

Los  Angeles,  CA  90067 

John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

520  S.  Grand  Avenue,  8th  Floor 

Los  Angeies,  CA  90071 
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John  J.  Quinn 
QUINN,  KULLY  AND  MORROW 
520  S.  Grand  Ave.,  8th  Floor 
Los  Angeles,  CA  90071 
(213)  622-0300 

Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 

William  T.  Drescher 
23679  calabasas  Road,  Suite  338 
Calabasas,  California  91302 
(818)  591-0039 

Attorney  for  Plaintiff  _ 

RELIGIOUS  TECHNOLOGY  CENTER  .  . 


Laurie  J.  Bartilson 
Helena  K.  Kobrin 
BOWLES  &  MOXON 

6255  Sunset  Blvd. ,  Suite  2000 
Los  Angeles,  CA  90028 
(213)  661-4030 


Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  OF  CALIFORNIA 

SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  _  ) 

A  California  Non-Profit  Religious  ) 

Corporation,  CHURCH  OF  SCIENTOLOGY  ) 

INTERNATIONAL,  a  California  ) 

Non-Profit  Religious  Corporation,  ) 

CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  a  California  ) 

Non-Profit  Religious  corporation,  ) 

Plaintiffs,  ) 

) 

v.  -  ) 


) 

JOSEFS  A*  YANNY,  an  individual,  and  ) 

JOSEPH  A.  YANNY,  a  professional  law  ) 

corporation,  ) 

Defendants.  ) 

_ .) 


NO.  BC  033035 
NOTICE  OF  RULING 


Date:  December  2,  1991 

Time:  9:00  a.m. 

Dept:  41 


NO  TRIAL  DATE 
NO  MOTION  CUT-OFF 
NO  DISCOVERY  CUT-OFF 


Various  motions  in  the  above-captioned  action  came 
regularly  before  the  court  on  December  2,  1991,  the  Honorable 
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Raymond  Cardenas,  Superior  Court  Judge  px  iding.  Plaintiffs 
and  cross-defendants  appeared  by  counsel,  William  T.  Drescher; 
defendant  and  cross-complainant  Joseph  A.  Yanny  appeared  by 
counsel,  Patrick  K.  Smith;  defendant  and  cross-complainant 
Joseph  A.  Yanny,  a  Professional  Law  Corporation,  appeared  by 
counsel,  Joseph  A.  Yanny.  The  Court,  having  reviewed  the 
papers  submitted  by  the  parties  and  having  entertained  oral 

argument,  made  the  following  rulings; 

1.  Plaintiffs'  Demurrer  to  the  First  Amended 
cross-complaint  is  sustained.  The  demurrer  to  the  first  count 
is  sustained  without  leave  to  amend,  a  malicious  prosecution 
action  being  premature  while  the  prior  RT<7  v.  Ymz  ("Yanny 
1")  case  is  pending  on  appeal.  The  demurrer  to  the  second  and 
third  counts  is  sustained  with  leave  to  amend.  The  second 
count,  for  libel  and  slander,  is  defective  in  that  it  fails  to 
allege  the  identity  of  the  person  or  persons  alleged  to  have 
uttered  the  language  in  question  and  otherwise  fails  to  meet  the 
specificity  required  for  stating  such  a  claim.  The  third  count, 
for  abuse  of  process,  fails  to  allege  a  wilful  act  done  for  a 
wrongful  purpose.  Defendants  have  20  days  to  amend. 

2.  Plaintiffs'  Motion  to  Strike  Claims  for  Punitive 
Damages  from  the  cross-complaint  is  granted.  Plaintiffs 

request  for  sanctions  is  denied. 

3.  Plaintiffs'  Ex  Parte  Application  to  Compel  the 
Depositions  of  Joseph  A.  Yanny,  Vicki  Aznaran  and  Richard 
Aznaran  is  granted.  The  depositions  of  Joseph  A.  Yanny, 

Richard  Aznaran  and  Vicki  Aznaran  are  to  be  completed  no  later 
than  Wednesday,  December  20,  1991  at  5:00  P.M. 
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4.  Defendants '  Ex  Parte  Application  .or  Protective  Order 
regarding  the  deposition  of  Joseph  A.  Yanny  is  denied. 

5.  Plaintiffs'  (Amended)  Motion  to  compel  Answers  to 
Deposition  Questions  to  Gerald  Armstrong  is  granted.  The 
deposition  of  Mr.  Amstrong  is  to  be  resumed  and  completed  by 

Tuesday,  December  31,  1991  at  5:00  p.m. 

6.  Plaintiffs'  Ex  Parte  Application  to  Compel  Attendance 

of  Ford  Greene  and  Lorien  Phippeny  at  Deposition  is  granted. 

The  request  for  sanctions  is  denied.  The  depositions  of  Mr. 
Greene  and  Ms.  Phippeny  are  to  be  completed  by  Tuesday, 

December  31f  1991,  at  5j00  P.M. 

7.  Further,  a  trial-setting  and  status  conference  is 

ordered  for  Tuesday,  January  7,  1992  at  8:30  A.M.  in  Department 
41.  A  voluntary  settlement  conference  is  to  be  held  before  the 
Honorable  Raymond  Cardenas  at  that  same  time,  date  and  location 
DATED:  December  3,  1991  Respectfully  submitted, 

John  J.  Quinn 

QUINN,  KULLY  AND  MORROW 

Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
INTERNATIONAL 


Laurie  J.  Bartilson 
Helena  K.  Kobrin 
BOWLES  &  MOXON 


Attorneys  for  Plaintiff 
CHURCH  OF  SCIENTOLOGY 
OF  CALIFORNIA 


UTT^.T&M  T.  PRES  CHER 


Attorney  for  Plaintiff 
RELIGIOUS  TECHNOLOGY  CENTER 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss. 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Boulevard,  Suite  2000,  Hollywood,  CA  90028. 

On  December  3,  1991,  I  caused  the  foregoing  document 
described  as  NOTICE  OF  RULING  be  served  on  interested  parties, 
to  the  persons  at  the  addresses  set  forth  in  the  attached 
service  list. 

CTR  attached 

If  hand  service  is  indicated,  I  caused  the  above-referenced 
paper  to  be  served  by  hand,  otherwise  I  caused  such  envelopes, 
with  postage  thereon  fully  prepaid,  to  be  placed  in  the  United 
States  mail  at  Hollywood,  California. 

Executed  on  December  3,  1991  at  Hollywood,  California. 
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SFRVTCE  LIST 

Joseph  A.  Yanny  HAHD  SERVICE 

Law  Offices  of  Joseph  A.  Yanny 
1925  Century  Park  East 
Suite  1260 

Los  Angeles,  CA  90067 

Patrick  K.  Smith  TBIXFKX.  t  XJ.S.  MML 

Suite  1408,  Talbott  Tower 
Dayton,  OH  45402 

Gerald  Armstrong 

P.0.  Box  751 

San  Anselmo,  CA  94960 


Gerald  Armstrong 

707  Fawn  Drive 

Sleepy  Hollow,  CA  94960 

Gerald  Armstrong  HAHD  SERVICE 

c/o  Law  Offices  of  Joseph  A.  Yanny 
1925  Century  Park  East 
suite  1260 

Los  Angeles,  CA  90067 

Gerald  Armstrong  riSI  jsrAX  &  U.S. 

c/o  Ford  Greene 

Hub  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94980-1949 

Lorien  Phippeny 
c/o  Ford  Greene 
Hub  Law  Offices 
711  Sir  Francis 
San  Anselmo,  CA 

Lorien  Phippeny 
c/o  Gerald  Armstrong 
P.0.  Box  751 
San  Anselmo,  CA  94960 


HUS &  U.S.  MATT, 


Drake  Blvd. 
94980-1949 


Lorien  Phippeny 

c/o  Gerald  Armstrong 

707  Fawn  Drive 

Sleepy  Hallow,  CA  94960 

Ford  Greene 

Hub  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  CA  94980-1949 

John  Clifton  Elstead 
Smith,  Poison  &  Elstead 
6140  Stoneridge  Road 
Suite  500 

Pleasanton,  CA  94588 


TSZZFAZ  £  XJ.S.  MAIL 


TgTjnrxx  £  U.S.  MAIL 


Exhibit  I 


DECLARATION  OF  MATTHEW  WARD 


I,  MATTHEW  WARD ,  hereby  state: 

1.  I  am  over  the  age  of  18  years  of  age  and  have  personal 
knowledge  of  the  facts  set  forth  in  this  declaration.  If  called 
upon  to  do  so,  I  could  and  would  competently  testify  thereto. 

2.  For  the  past  four  years  I  have  acted  as  a  .paralegal  in 
the  employ  of  the  Church  of  Scientology  of  California  in  various 


cases . 

3.  In  that  capacity,  I  attended  and  took  notes  at  18 
depositions  in  the  case  of  Religious  Technology  Center 
et  al.  vs.  Joseph  Yannv.  et  al . .  Los  Angeles  Superior  Court 
C  690  211.  I  attended  and  taken  notes  at  5  depositions  in 
Religious  Technology  Center,  et  al.  v.  Joseph  Yannv,  et  al. , 

Los  Angeles  Superior  Court  BC  033035.  The  depositions  which  I 
attended  in  these  cases  were: 

DEPOSITIONS  IN  CASE  NO.  C  690  211: 


/// 


1) 

2) 

3) 

4) 

5) 

6) 

7) 

8) 
9) 

10) 

ID 

12) 

13) 

14) 

15) 

16) 

17) 

18) 


Lisa  Wilske,  August  12,  1988; 
Richard  Wynne,  August  17,  1988; 
Shelley  Liberto,  August  18,  1988; 
Frank  Freedman,  August  22,  1988; 
Mary  Maren,  August  22,  1988; 
Richard  Wynne,  September  13,  1988; 

September  27,  1988; 
September  28,  1988; 
September  29,  1988; 
January  16,  1989; 
January  17,  1989; 
January  18,  1989; 
January  19,  1989; 


Joseph  Yanny, 
Joseph  Yanny, 
Joseph  Yanny, 
Vicki  Aznaran, 
Vicki  Aznaran, 
Richard  Aznaran, 
Richard  Aznaran, 


Karen  McRae, 
Karen  McRae, 
Bent  Coryaon, 
Karen  McRae, 
Bent  Corydon, 


April  5,  1989,- 
April  6,  1989; 

April  11,  1989; 
August  11,  1989; 
October  19,  1989; 


/// 
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DEPOSITIONS  IN  CASE  NO.  BC  033035: 


1)  Lynn  Farny,  October  4,  1991; 

2)  Gerald  Armstrong,  October  11,  1991; 

3)  Warren  McShane,  October  14,  1991; 

4)  Kendrick  Moxon,  October  31,  1991; 

5)  Joseph  Yanny,  December  19,  1991. 


4.  In  the  first  22  of  these  depositions,  including  the 
three  depositions  of  Joseph  Yanny  taken  in  the  earlier  case,  no 
objections  were  raised  by  the  defendant  or  his  counsel  to  my 
presence  at  the  deposition.  Such  an  objection  was  *.*rst  raised 
at  Yanny 's  December  19,  1991  deposition. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the 
State  of  California  that  the  foregoing  is  true  and  correct. 

Executed  this  10th  day  of  January,  1992  at  Los  Angeles, 
California. 


MATTHEW  WARD 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Boulevard,  Suite  2000,  Hollywood,  CA  90028. 

On  January  ,  1992,  I  caused  the  foregoing  document 
described  as  NOTICE  OF  MOTION  AND  MOTION  FOR  TERMINATNG  AND 
MONETARY  SANCTIONS  AGAINST  DEFENDANTS ;  MEMORANDUM  OF  POINTS  AND 
AUTHORITIES;  DECLARATIONS  OF  WILLIAM  T.  DRESCHER,  SHEILA 
ATKINS ON -BAKER  AND  CHARLENE  VAN  SLOTEN  be  served  on  interested 
parties,  to  the  persons  at  the  addresses  set  forth  in  the 
attached  service  list. 

SEE  ATTACHED  LIST 

If  hand  service  is  indicated,  I  caused  the  above-referenced 
paper  to  be  served  by  hand,  otherwise  I  caused  such  envelopes, 
with  postage  thereon  fully  prepaid,  to  be  placed  in  the  United 
States  mail  at  Hollywood,  California. 

Executed  on  January  ,  1992  at  Hollywood,  California. 


SERVICE  LIST 


Joseph  A.  Yanny 

Law  Offices  of  Joseph  A.  Yanny 
1925  Century  Park  East 
Suite  1260 

Los  Angeles,  CA  90067 

Patrick  K.  Smith 

Suite  1408,  Talbott  Tower 

Dayton,  OH  45402 

David  B.  Parker  HAND  SERVICE 

Lewis,  D' Amato,  Brisbois  &  Bisgaard 
221  North  Figueroa  Street 
Suite  1200 

Los  Angeles,  CA  90012 


Exhibit  H 


1992  U.S.  App.  LEXIS  1438,  * 


LEXSEE 


E.  &  J.  Gallo  Winery,  a  California  corporation, 
Plaintiff-counter-defendant-  Appellee,  v.  Gallo  Cattle 
Company;  Michael  D.  Gallo;  Joseph  Gallo, 
Defendants-counter-claimants-  Appellants,  v.  Ernest  Gallo; 
Julio  Gallo,  Counter-defendants-Appellees . 

No.  89-16271 

UNITED  STATES  COURT  OF  APPEALS  FOR  THE  NINTH  CIRCUIT 
1992  U.S.  App.  LEXIS  1438 


December  14,  1990,  Argued  and  Submitted,  Pasadena, 

California 

February  7,  1992,  Filed 

PRIOR  HISTORY:  [*1]  Appeal  from  the  United  States  District  Court  for  the 

Eastern  District  of  California.  D.C.  No.  CV-86-0183-REC.  Robert  E.  Coyle,  Chief 
District  Judge,  Presiding. 


1992  U.S.  App.  LEXIS  1438,  *1 


LEXSEE 


COUNSEL: 

toy  G.  Weatherup,  Haight,  Brown  &  Bonesteel,  Santa  Monica,  California,  for  the 
iefendants-counter-claimants-appellants . 

Patrick  Lynch,  O'Melveny  &  Meyers,  Los  Angeles,  California,  for  the 
slaintif fs-counter-defendants-appellees . 

rUDGES:  Before:  Thomas  Tang,  Betty  B.  Fletcher  and  Stephen  Reinhardt,  Circuit 
Judges . 

)pinion  by  Judge  Fletcher. 

)PINIONBY:  FLETCHER 
)PINION :  OPINION 
'LETCHER,  Circuit  Judge: 

Defendant/Counterclaimant  Joseph  E.  Gallo  ("Joseph")  appeals. 

3laintif f/Counterdefendant  E.  &  J.  Gallo  Winery  ("the  Winery") ,  owned  by 
Joseph's  older  brothers  Ernest  and  Julio  Gallo,  initially  brought  a  trademark 
.nfringement  action  against  Joseph  for  the  use  of  the  name  GALLO  on  retail 


1992  U.S.  App.  LEXIS  1438,  *1 


LEXSEE 


packages  of  cheese.  Joseph  counterclaimed  against  the  Winery  and  Ernest  and 
Julio,  asserting  that  he  had  inherited  a  one-third  ownership  interest  in  the 
Vinery  (and  thus  its  trademarks)  from  their  parents  who  died  in  1933.  The 
district  court  granted  summary  judgment  in  favor  of  Ernest  and  Julio  on  the 
counterclaims,  granted  judgment  following  a  bench  trial  in  favor  of  [*2]  the 
Vinery  on  the  trademark  claims,  and  permanently  enjoined  Joseph  from  using  the 
JALLO  name  as  a  trademark  on  retail  packages  of  cheese  and  in  advertisements. 

On  appeal,  Joseph  seeks  reversal  of  the  judgments,  but  challenges  as  well  the 
scope  of  the  injunction.  He  also  appeals  the  denial  of  his  motion  for  a  new 
:rial,  arguing  that  Judge  Coyle  should  have  disqualified  himself.  We  AFFIRM,  but 
nodify  the  scope  of  the  injunction. 

FACTS 

This  lawsuit  arises  out  of  a  tortuous  family  history  apparently  involving 
sibling  rivalry  on  a  grand  scale.  Because  Joseph's  counterclaims  concern  his 
carents'  estates,  the  relevant  facts  date  back  nearly  a  century. 

I.  The  Rise  of  the  Gallo  Family,  the  Establishment  of  the  Winery,  and  Ernest  and 
"ulio's  Guardianship  of  Joseph 

1992  U.S.  App.  LEXIS  1438,  *2  LEXSEE 

The  individual  parties  to  the  action,  Ernest,  Julio,  and  Joseph,  are  the 
:hildren  of  Joseph  Gallo  ("Joseph  Sr.")  and  Assunto  ("Susie")  Bianco,  immigrants 
o  Northern  California  from  Italy  in  the  early  1900s.  Joseph  Sr.  and  Susie 
arried  in  1908.  Ernest  was  born  in  1909/  Julio  in  1910,  and  Joseph  in  1919. 
ollowing  their  marriage  until  the  advent  of  Prohibition  in  1919,  Joseph  Sr.  and 
usie  operated  various  boardinghouses  [*3]  and  saloons,  in  connection  with 
hich  they  served  and  sold  wine  purchased  from  othet  California  wine  dealers, 
vidently  they  stenciled  the  family  name  GALLO  on  the  ends  of  the  wine  kegs, 
lthough  they  did  not  make  the  wine  themselves.  Throughout  the  1920's,  the 
amily  purchased  a  series  of  vineyards,  where  they  grew  their  own  wine  grapes, 
ought  wine  grapes  from  other  local  growers,  and  shipped  the  grapes  to  the 
idwest  and  the  east  coast,  where  customers  made  wine  with  them  for  their  home 
se  under  an  exception  to  Prohibition.  Ernest  and  Julio  became  involved  in  this 
hipping  business  during  the  mid-  to  late-1920s.  While  Joseph  Sr.  did  have  a 
rush  with  the  law  for  bootlegging  during  Prohibition,  there  is  no  other 
vidence  that  he  %pd  Susie  sold  wine  after  1919. 

The  Great  Deprij§*ion  caused  the  grape  business  to  suffer.  Prices  dropped;  the 
932  season  was  a  financial  disaster  for  Joseph  Sr.  and  Susie.  On  June  21,  1933, 
oseph  Sr.  took  Susie's  life  and  his  own. 


1992  U.S.  App.  LEXIS  1438,  *3 


LEXSEE 


In  a  holographic  will,  Susie  left  each  son  a  one-third  interest  in  her  estate. 
)n  April  4,  1935,  the  probate  court  approved  the  first  and  final  account  of 

Susie's  estate,  and  entered  a  decree  distributing  a  one-third  interest 
*4]  in  her  stock  and  real  property  holdings  to  each  son.  The  accounting  for 
Susie's  estate  listed  no  wine  business  nor  assets  of  a  wine  business. 

Joseph  Sr.  died  intestate.  Ernest  obtained  a  court  order  authorizing  him  to 
:ontinue  Joseph  Sr.'s  business,  described  as  "that  of  raising  grapes  and  other 
:rops  and  farming  and  selling  produce."  On  April  29,  1935,  the  probate  court 
tpproved  Ernest's  second  and  final  account  of  Joseph  Sr.'s  estate,  and  entered 

i 

iecree  distributing  a  one-third  interest  in  the  remaining  assets  of  the  estate 
*o  each  son.  The  account  did  not  list  any  wine  business  or  assets  of  a  wine 
ousiness,  but  it  did  list  "E.  &  J.  Gallo  Winery"  as  a  creditor  of  the  estate. 

"E.  &  J.  Gallo  Winery"  refers  to  the  partnershp  Ernest  and  Julio  formed  after 
their  parents'  deaths.  The  brothers  had  obtained  a  license  to  establish  a  bonded 
vinery  which  could  lawfully  produce  wine  for  medicinal  purposes  during 
3rohibition.  Prohibition  ended  on  December  5,  1933,  and  on  that  day  the  E.  &  J. 
;allo  Winery  began  shipping  wine  out  of  Modesto  in  barrels  marked  GALLO. 

During  all  of  this,  Joseph  was  still  a  child.  He  was  only  13  years  old  when 
lis  parents  died,  and  Ernest  and  Julio  did  not  make  [*5]  him  a  partner  in 
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.he  Winery.  He  lived  with  his  brothers,  who  became  his  legal  guardians  by  order 
f  the  probate  court  on  February  19,  1934.  Ernest  and  Julio  did  not  conduct  a 
odel  guardianship.  They  filed  no  inventory  of  the  guardianship  estate  at  its 
nception,  nor  did  they  file  any  annual  accountings  during  the  ensuing  years  of 
he  guardianship.  In  1936  they  obtained  an  order  from  the  probate  court 
uthorizing  them  to  sell  the  shares  of  stock  Joseph  had  inherited  from  Susie, 

'Ut  then  loaned  the  proceeds  to  the  Winery  without  the  court's  authorization, 
oseph  attained  majority  on  September  11,  1940,  and  on  June  20,  1941,  Ernest  and 
ulio  filed  a  first  and  final  account  of  the  guardianship. 

A  month  after  Ernest  &  Julio  filed  the  account,  Joseph  and  his  counsel  filed 
bjections,  claiming,  in  addition  to  the  proceeds  of  Joseph's  stock,  the  sum  of 
25,000  as  his  portion  of  the  profits  generated  by  the  Winery  through 
nauthorized  investment  of  guardianship  funds.  On  July  2,  1941,  the  probate 
ourt  entered  its  decree,  adopting  Ernest  and  Julio's  account,  as  supplemented 
y  a  payment  from  fps  Winery  to  Joseph  of  $  20,000.  This  sum  was  declared  to  be 
in  full  and  complete  settlement  of"  [*6]  Ernest  and  Julio's  liability 
rising  from  their  use  of  Joseph's  capital  for  investment  in  the  Winery. 

I.  The  Gallo  Brothers  Develop  their  Businesses 
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Ernest  and  Julio  continued  to  develop  their  wine  business  through  the  1930s, 
selling  the  wine  in  barrels  and  tank  cars  to  regional  bottlers,  who  in  turn  sold 
the  wine  under  their  own  trademarks.  It  was  not  until  1940,  when  the  Winery 
began  its  own  bottling  operations,  that  the  GALLO  label  was  seen  by  the 
consuming  public.  In  1942,  the  Winery  obtained  its  first  registered  trademark 
including  the  word  GALLO.  The  following  year  Ernest  and  Julio  moved  the  bottling 
operations  to  Modesto,  and  by  the  early  1960s,  they  had  established  distribution 
of  the  Gallo  brand  in  all  major  U.S.  markets.  Today,  following  several  decades 
of  extensive  advertising  and  promotion,  GALLO  wine  has  become  the  best-selling 
brand  in  the  country. 

Including  its  first  trademark  in  1942,  the  Winery  has  acquired  eleven 
different  registered  trademarks  containing  GALLO.  Ernest  and  Julio  themselves 
registered  all  but  one  of  the  eleven.  The  exception  is  a  trademark  initially 
obtained  by  a  company  called  Gallo  Salame  that  developed  in  the  late  1940s 
independently  from  [*7]  the  Gallo  family  -  nobody  in  the  company  bore  the 
name  of  Gallo.  Gallo  Salame  initially  sold  salami  and  other  prepared  meat 
products  to  the  service  delicatessen  trade,  but  in  1959  it  began  selling  its 
products  directly  to  consumers.  By  1970  Gallo  Salame  was  selling  combination 
packs  of  sliced  cheese  and  salami  or  pepperoni,  and  that  year  it  obtained  a 
registered  trademark  consisting  of  a  shield  with  the  word  "Gallo"  in  script, 
together  with  a  depiction  of  the  Golden  Gate  Bridge  and  a  cable  car.  In  1979, 
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the  Winery  sued  Gallo  Salame  for  trademark  infringement  and  dilution,  and  in 
1983  the. parties  settled,  with  Gallo  Salame  assigning  its  registered  trademark 
to  the  Winery  as  part  of  the  settlement.  The  settlement  also  licensed  the  GALLO 
3ALAME  mark  back  to  Gallo  Salame,  which  continues  to  manufacture  and  sell  its 
aroducts  under  the  mark. 

Joseph's  involvement  with  the  Winery  was  limited.  He  lived  and  worked  with 
lis  brothers  on  the  ranches  and  in  the  Winery  until  he  entered  military  service 
in  1942.  Four  years  later,  Joseph  returned  to  manage  several  of  the  Winery's 
ranches.  At  some  point  during  the  early  development  of  the  Winery,  Ernest  and 
Julio  invited  Joseph  to  become  a  partner,  [*8]  but  he  declined. 

Joseph  managed  the  Winery's  ranches  until  1967,  during  which  time  he 
purchased  and  farmed  several  pieces  of  land,  including  vineyards  and  a  dairy.  In 
nany  of  these  ventures  he  used  his  name,  "Joseph  Gallo",  as  a  trade  name.  He 
sold  grapes  from  vineyards  -  many  to  the  Winery  -  under  the  trade  name 

•Joseph  Gallo  Vin^perds",  and  he  operated  his  ranches  under  similar  trade  names 
incorporating  his  own  name.  In  1955,  he  established  the  "Gallo  Cattle  Company", 
i  partnership,  and  he  proceeded  to  raise  and  sell  dairy  cattle  on  the  land  not 
iedicated  to  the  vineyards.  In  the  late  1970s,  the  Gallo  Cattle  Company 
established  a  large  dairy,  and  in  1983,  it  entered  the  cheese  business. 
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Joseph's  original  intention  in  entering  the  cheese  business  was  to  sell 
cheese  in  large  blocks  to  commercial  purchasers,  who  would  then  repackage  the 
cheese  for  consumer  distribution.  However,  in  1984,  Joseph  began  distributing 
consumer  size  packages  of  cheese  for  the  retail  market,  labeled  with  a  trademark 
consisting  of  his  name,  "Joseph  Gallo",  and  a  pastoral  scene  of  cows  and  a  dairy 
barn. 

Later  that  year,  Ernest  and  Julio  learned  that  Joseph  was  selling  retail 
cheese  labeled  JOSEPH  GALLO,  [*9]  and  Ernest  told  him  that  this  infringed 
the  Winery's  trademarks  and  violated  a  prior  oral  commitment  Joseph  had  given 
not  to  use  the  GALLO  name  on  his  products.  The  Winery  also  notified  Gallo 
Salame,  which  insisted  that  the  Winery  either  stop  Joseph  from  using  the  mark  or 
get  him  to  enter  into  a  licensing  agreement  with  the  Winery.  For  two  years,  the 
Gallo  brothers  negotiated  unsuccessfully.  Finally,  on  April  17,  1986,  the  Winery 
filed  its  complaint  against  Joseph,  the  Gallo  Cattle  Company,  and  Michael  D. 
Gallo,  Joseph's  son  and  general  partner  of  Gallo  Cattle  (collectively,  "Joseph" 
or  "defendants") . 

III.  The  Litigation 

The  Winery's  complaint  included  claims  for  trademark  infringement,  trademark 
iilution,  and  unfair  competition,  and  sought  an  injunction  preventing  Joseph 
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from  marketing,  advertising,  selling,  or  distributing  cheese  bearing  any 
trademark  containing  the  word  GALLO.  In  his  answer,  Joseph  raised  twelve 
affirmative  defenses  and  brought  several  counterclaims  against  the  Winery  and 
Irnest  and  Julio.  He  asserted  a  constructive  trust,  arguing  that  Joseph  Sr.  and 
Susie  had  founded  the  Winery,  and  that  he  therefore  had  inherited  a  one-third 
interest  in  it.  He  also  sought  [*10]  damages  from  Ernest  and  Julio  for  breach 
Df  fiduciary  duty,  deceit,  and  constructive  fraud  in  the  conduct  of  the 
guardianship. 

On  June  6,  1988,  after  extensive  and  apparently  contentious  discovery,  the 
listrict  court  heard  argument  on  the  parties'  cross-motions  for  summary 
judgment.  On  August  29,  1988,  Judge  Price  issued  his  memorandum  decision 
jranting  the  Winery's  notion  for  summary  judgment  on  Joseph's  counterclaims.  He 
found  Joseph's  claims  barred  by  res  judicata,  based  on  the  decrees  issued  by  the 
/arious  probate  courts  after  Joseph  Sr.  and  Susie  died  and  upon  the  termination 
of  Joseph's  guardianship.  He  also  held  that  Joseph  had  presented  no  evidence 
-hat  Ernest  and  Jalio  had  practiced  fraud  on  the  probate  court.  Judge  Price 
ienied  Joseph's  motion  for  summary  judgment  on  the  Winery's  trademark  claims, 
ind  set  the  matter  for  trial  beginning  November  15,  1988. 

On  November  1,  the  court  denied  Joseph's  motions  for  certification  and  stay 
sending  appeal,  and  on  November  10,  Joseph  moved  to  have  Judge  Price  recuse 
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limself  pursuant  to  28  U.S. C.  @  455  because  of  his  alleged  personal  friendship 
/ith  one  of  the  Winery's  directors.  On  November  14,  without  conceding  the 
lecessity  for  [*11]  his  disqualification,  Judge  Price  transferred  the  case  to 
'udge  Coyle,  the  only  other  district  court  judge  in  Fresno. 

Following  a  seventeen-day  bench  trial  on  the  Winery's  claims  from  November  22 
:hrough  December  28,  1988,  Judge  Coyle  ruled  for  the  Winery  and  issued  an  order 
>n  June  19,  1989  permanently  enjoining  Joseph  from  using  the  GALLO  mark  on 
■etail  cheese  packages  and  from  using  the  GALLO  name  in  advertising.  Among 
'oseph's  post-trial  motions  was  a  motion  for  new  trial,  based  primarily  on  the 
.ssertion  that  Judge  Coyle  should  have  recused  himself  under  28  U.S. C.  §  455 
lecause  he  had  been  a  partner  in  the  law  firm  that  represented  the  Winery  as 
_ocal  counsel  in  its  trademark  suit  against  Gallo  Salame.  On  August  4,  Judge 
loyle  denied  the  motion,  concluding  that  the  motion  for  recusal  was  untimely  and 
also  lacked  merit. 

Joseph  appeals  Judge  Price's  grant  of  summary  judgment  to  the  Winery  on  his 
counterclaims,  Judge  Coyle's  judgment  for  the  Winery  on  the  trademark  claims, 

.nd  Judge  Coyle's  denial  of  his  motion  for  a  new  trial.  Joseph  also  challenges 
he  permanent  injunction  issued  by  Judge  Coyle  as  fatally  ambiguous,  overbroad 
.nd  in  violation  of  the  first  amendment. 
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JURISDICTION  [ *12 ] 

The  district  court  had  jurisdiction  over  the  Winery's  trademark  infringement 
laim  under  15  U.S.C.  @  1121  and  28  U.S.C.  @@  1331,  1337,  &  1338,  pendant 
urisdiction  over  the  Winery's  state  claims  of  trademark  dilution  and  unfair 
ompetition,  and  ancillary  jurisdiction  over  Joseph's  counterclaims.  This 
ourt's  jurisdiction  derives  from  15  U.S.C.  @  1121  and  28  U.S.C.  @  1291. 

DISCUSSION 

.  Summary  Judgment  for  the  Winery  on  Joseph's  Counterclaims 

Joseph  contends  that  Judge  Price  erred  in  granting  summary  judgment  for  the 
inery  on  his  counterclaims.  He  argues  that  the  evidence  he  presented  to  the 
istrict  court,  considered  in  the  light  most  favorable  to  him,  raised  genuine 
ssues  of  material  fact  as  to  his  asserted  one-third  interest  in  the  Winery.  He 
ites  evidence  thafc  the  Winery  was  an  outgrowth  of  his  father's  business  and 
hus  part  of  his  father's  estate,  in  which  he  inherited  a  one-third  interest,  nl 
owever,  the  district  court  granted  the  Winery's  summary  judgment  motion  not  on 
he  ground  that  Joseph  had  presented  no  genuine  issue  of  material  fact,  but  on 
he  ground  that  res  judicata  barred  his  claims.  We  review  both  summary  judgment 
nd  res  judicata  determinations  [ *13 ]  de  novo.  Darring  v.  Kincheloe,  783 
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r.2d  874,  876  (9th  Cir.  1986) (summary  judgment);  Guild  Wineries  and  Distilleries 
/.  Whitehall  Co.,  853  F.2d  755,  758  (9th  Cir.  1988)  (res  judicata);  Blasi  v. 
Williams,  775  F. 2d  1017,  1018  (9th  Cir.  1985) (res  judicata). 

-----------------  -Footnotes-  ----------------- 

nl  For  example,  Joseph  argues  that  an  underground  concrete  tank  constructed 
oy  Joseph  Sr.  shortly  before  his  death  indicates  an  intent  to  start  up  a  winery 
following  Prohibition;  that  Ernest  and  Julio  used  their  father's  grapes  to  make 
-heir  wine;  that  they  sold  the  wine  they  made  under  the  same  GALLO  trademark 
-hat  their  parents  had  put  on  barrels  of  wine  prior  to  Prohibition;  and  that 
Ernest  and  Julio  have  represented  in  several  of  their  trademark  registration 
applications  that  the  Winery  is  a  continuation  of  their  father's  business  and 
-hat  the  GALLO  mark  has  been  used,  initially  by  Joseph  Sr.,  since  the  early 
1900s. 


----------------  -End  Footnotes-  ---------------- 

In  finding  the  counterclaims  to  be  barred  by  res  judicata,  the  district  court 
:*14]  focused  primarily  on  the  probate  court's  guardianship  decree.  However, 
;he  decrees  of  distribution  in  the  estates  of  Joseph  Sr.  and  Susie  are  also 
relevant.  Under  California  law,  an  order  settling  an  executor's  account 
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generally  binds  "all  the  parties  interested  in  the  estate,  including  minors  who 
rere  not  represented  at  [the  probate  hearing]  by  a  guardian."  Carr  v.  Bank  of 
merica  Nat'l  Trust  &  Sav.  Ass'n,  79  P.2d  1096,  1099  (Cal.  1938);  see  also  Cal. 
>rob.  Code  11605  (West  Supp.  1990)  (order  of  probate  court,  including  decree  of 
distribution,  "binds  and  is  conclusive  as  to  the  rights  of  all  interested 
iersons") .  Both  the  initial  and  final  accountings  filed  by  Ernest  in  his 
opacity  as  executor  of  Joseph  Sr.'s  estate  identified  the  Winery  as  a  creditor 
if  the  estate,  not  as  an  asset.  The  probate  court's  approval  of  the  accountings 
herefore  necessarily  determined  that  the  Winery  was  not  part  of  the  estate 
nherited  by  the  Gallo  brothers.  See  In  re  Estate  of  Simonton,  190  P.  442,  444 
Cal.  1920)  (final  order  of  settlement  held  conclusive  upon  heirs  as  to  property 
ot  inventoried  as  asset  of  estate  yet  known  by  heirs  to  exist) . 

An  order  of  [*15]  settlement  also  "conclusively  negatives  the  charge  of 
ismanagement ,  n exigence  or  fraud  on  the  part  of  the  .  .  .  executor."  Carr,  79 
.2d  at  1101.  How®iwr,  where  the  order  has  been  obtained  by  extrinsic  fraud 
erpetrated  by  th*«x«cutor,  the  order  can  be  set  aside.  Estate  of  Sanders,  710 
.2d  232,  235,  (C».  1985);  see  also  Lazzarone  v.  Bank  of  America,  226  Cal. 
ptr .  855,  863  (Cal.  Ct.  App.  1986)  (same  rule  applied  to  administration  of 
estamentary  trust) .  Extrinsic  fraud  essentially  entails  preventing  a  party 
from  presenting  all  of  his  case  to  the  court,"  as  opposed  to  defrauding  the 
arty  with  respect  to  the  substantive  rights  being  adjudicated  at  a 


1992  U.S.  App.  LEXIS  1438,  *15 


LEXSEE 


nroceeding .  Sanders,  710  P.2d  at  236  (quoting  United  States  v.  Throckmorton,  98 
J.S.  61,  65-66  (1878)).  The  classic  example  of  extrinsic  fraud  is  where  "the 
iggrieved  party  is-  kept  in  ignorance  of  the  proceeding  or  is  in  some  other  way 
.nduced  not  to  appear."  Sanders,  710  P.2d  at  236.  Fraudulent  concealment  of 
issets  by  an  administrator  or  guardian  also  constitutes  extrinsic  fraud, 
.ataillade  v.  Orena,  27  P.  924  (Cal.  1891),  [*16]  Simonton  v.  Los  Angeles 

rust  &  Sav.  Bank,  221  P.  368  (Cal.  1923). 

The  same  general  principles  apply  to  a  probate  court's  order  approvina  a 
:mal  accounting  of  a  guardianship: 

?he  established  rule  is  that  the  final  account  of  a  guardian,  when  settled  and 
approved,  and  not  attacked  by  appeal  or  other  proper  proceeding,  is  res  judicata 
and  conclusive  even  against  the  ward. 

\dams  V.  Martin,  44  P.2d  572,  573  (Cal.  1935);  see  also  Guardianship  of 
'Jaccarato,  15  Cal.  Rptr .  261,  262  (Cal.  Ct.  App.  1961).  Extrinsic  fraud  is, 
again,  an  exception  to  the  rule  of  conclusiveness.  Barker  v.  Carver,  301  P.2d 
507,  310  (Cal.  Ct.  App.  1956);  cf.  Adams,  44  P.2d  at  573  (distinguishing  cases 
.nvolving  extrinsic  fraud) . 
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1^  Is  therefore  clear  that  in  order  to  avoid  a  res  judicata  determination 
ased  on  the  three  probate  decrees,  Joseph  must  demonstrate  that  Ernest  and 
ulio  engaged  in  extrinsic  fraud.  The  district  court  ruled  that  Joseph  failed  to 
stablish  any  facts  that  evidenced  extrinsic  fraud.  Joseph  attended  the 
uardianship  hearing  and  was  represented  by  counsel,  who  filed  on  his  behalf 
bjections  [*17]  to  the  account  filed  by  Ernest  and  Julio.  There  is  no 
uggestion  that  any  assets  were  concealed  from  Joseph.  The  Winery  was  identified 
s  a  creditor  in  Ernest's  final  accounting  of  Joseph  Sr.'s  estate.  More 
mportantly,  the  Winery  was  the  very  focus  of  the  hearing  on  the  termination  of 
oseph's  guardianship.  The  probate  decree  required  a  $  20,000  payment  to  Joseph, 
representing  earnings  realized  by  said  guardians  in  the  conduct  of  their 
usmess  under  the  name  of  E.  &  J.  Gallo  Winery  .  .  .  ."  Implicit  in  this  decree 
s  a  determination  that  the  Winery  was  the  business  of  Ernest  and  Julio,  not 
art  of  Joseph  Sr.'s  estate.  Joseph  had  the  opportunity  at  this  hearing  to  claim 
one-third  interest  in  the  Winery  but  evidently  did  not  do  so.  See  Getty  v. 

=tty ,  232  Cal.  Rptr.  603,  610  (Cal.  Ct.  App.  1986)  (res  judicata  applies  to 
otters  that  were  ,^otually  raised  or  could  have  been  raised) . 

In / the  absence  bt  any  showing  of  extrinsic  fraud,  we  affirm  the  district 
hurt's  conclusion  that  Joseph's  counterclaims,  which  seek  to  upset  probate 
screes  of  more  than  fifty  years'  standing,  are  barred  by  res  judicata.  We  need 
st  reach  the  Winery's  alternative  ground  of  [*18]  laches. 
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:i.  Judgment  for  the  Winery  on  Its  Trademark  Claims 

The  district  court  held  that  Joseph's  use  of  his  name  on  retail  packages  of 
:heese  infringed  the  Winery's  trademarks  and  constituted  unfair  competition 
.nder  the  Lanham  Act,  15  U.S.C.  @@  1114,  1125(a).  n2  The  court  also  held  for  the 
'inery  on  its  state  claim  of  trademark  dilution,  Cal.  Bus.  &  Prof.  Code  @  14330. 
oseph  challenges  the  district  court's  judgment  on  several  ground's,  which  are 
:onsidered  in  turn. 


-Footnotes-  ----------------- 

n2  As  the  district  court  noted,  and  as  Joseph  concedes,  the  elements  of 
nfringement  and  unfair  competition  claims  are  essentially  the  same;  the  rulings 
tand  or  fall  together. 


-End  Footnotes-  ---------------- 

A.  Judicial  reluctance  to  enjoin  use  of  a  personal  name 

Joseph  first  contends  that  the  district  court  erred  in  failing  to  consider  an 
stablished  "judicial  reluctance"  to  enjoin  the  use  of  a  personal  name  as  a 
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rademark.  While  recognizing  that  one  has  no  absolute  right  to  use  one's 
ersonal  name  as  a  trademark,  he  nevertheless  contends  that  the  district  court 
iould  have  [*19]  shown  a  greater  reluctance  to  find  that  his  use  of  his  own 
ame  constituted  trademark  infringement. 

It  is  true  that  the  Ninth  Circuit  has  expressed  a  "reluctance  to  preclude  an 
adividual's  business  use  of  his  own  name  when  no  attempt  to  confuse  the  public 
as  been  made."  Friend  v.  H. A.  Friend  and  Co.,  416  F.2d  526,  531  (9th  Cir. 

?69) ,  cert,  denied,  397  U.S.  914  (1970)  .  However,  as  this  language  from  Friend 
adicates,  the  reluctance  does  not  extend  to  cases  where  there  has  been  an 
:tempt  to  confuse  the  public.  Robi  v.  Five  Platters,  Inc.,  918  F.2d  1439,  1445 
>th  Cir.  1990).  In  fact.  Friend  itself  upheld  a  ruling  of  trademark 
tingement  and  an  injunction  against  use  of  a  personal  name  by  a  junior  user 
the  FRIEND  mark  who  had  "deliberately,  vigorously,  and  successfully  confused 
irchasers . "  Id.  As  for  Joseph's  intent  in  putting  his  name  on  the  retail  cheese 
ickages ,  the  district  court  found  that  he  knew  that  the  Winery  would  object  to 
s  use  of  the  GAI4^$  name  and  that  he  intended  to  capitalize  on  its  reputation 
id  selling  power.  <*iven  these  findings,  the  district  court's  determination  of 
•ademark  infringement  [*20]  was  fully  consistent  with  Friend. 

Even  where  a  junior  user  lacks  an  intent  to  capitalize  on  another's 
ademark,  use  of  an  infringing  personal  name  may  still  be  limited  by  an 
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injunction  carefully  tailored  to  balance  the  interest  in  using  one's  name 
against  the  interest  in  avoiding  public  confusion.  Sardi's  Restaurant  Corp.  v. 
5ardie,  755  F.2d  719,  725  (9th  Cir.  1985)  (citing  1  J.  McCarthy,  Trademarks  and 
Jnfair  Competition  @  13:3 (D)  (2d  ed.  1984));  see  also  Basile,  S.p.A.  v.  Basile, 

199  F.2d  35,  39  (D.C.Cir.  1990);  Taylor  Wine  Co.  V.  Bully  Hill  Vineyards,  Inc., 
>69  F.2d  731,  735-36  (2d  Cir.  1978).  In  other  words,  as  long  as  the  scope  of  the 
iistrict  court's  injunction  reflects  a  consideration  of  the  judicial  reluctance 
:o  enjoin  use  of  a  personal  name,  the  court  has  acted  properly.  The  district 
:ourt's  injunction,  as  modified  in  Section  IV,  infra,  prohibits  Joseph  from 
ising  the  words  GALLO  or  JOSEPH  GALLO  as  a  trademark  for  retail  sale  of  cheese 
>r  in  audible  advertisements.  However,  the  injunction  explicitly  permits  the  use 
)f  JOSEPH  GALLO  as  a  trademark  on  wholesale  packages  of  cheese,  and  permits  the 
ase  of  "Gallo  [*21]  Cattle  Co."  and  "Joseph  Gallo  Farms"  as  trade  names.  It 
further  permits  the  trade  names  or  Joseph's  signature  to  appear  in 
advertisements.  It  is  silent  as  to  products  other  than  cheese.  By  limiting  the 
ise  of  Joseph's  name  only  to  the  extent  necessary  to  avoid  public  confusion,  the 
iistrict  court  demonstrated  the  appropriate  reluctance  to  enjoin  all  use  of  a 
nerson's  name.  n3 


Footnotes 


1992  U.S.  App.  LEXIS  1438,  *21  LEXSEE 

n3  Joseph's  other  challenges  to  the  injunction  are  discussed  in  section  IV, 
.nfra. 


End  Footnotes 


B.  The  GALLO  SALAME  trademark 

Joseph  claims  that  the  Winery  lacks  a  valid  ownership  interest  in  the  GALLO 
ALAME  trademark  because  the  agreement  settling  the  Winery's  infringement  suit 
gainst  Gallo  Salame  represented  an  invalid  assignment  of  the  mark.  Without 
alid  ownership  of  the  GALLO  SALAME  mark,  Joseph  further  contends,  the  Winery's 
ine  marks  alone  cannot  support  the  district  court's  judgment,  because  wine  and 
heese  are  different  products. 

Under  its  settlement  with  Gallo  Salame  in  1983,  the  Winery  received  an 
ssignment  of  thq^ALLO  SALAME  mark,  which  [*22]  it  then  licensed  back  to 
alio  Salame  for  JSS  continued  use  on  combination  meat  and  cheese  packages, 
oseph  argues  tha^tbis  constituted  an  invalid  assignment  in  gross,  because  the 
ssignment  did  notr transfer  the  goodwill  or  tangible  assets  of  Gallo  Salame. 
ssignments  of  trademarks  in  gross  are  traditionally  invalid.  "The  law  is  well 
ettled  that  there  are  no  rights  in  a  trademark  alone  and  that  no  rights  can  be 
ransf erred  apart  from  the  business  with  which  the  mark  has  been  associated." 
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Mister  Donut  of  America,  Inc.  v.  Mr.  Donut,  Inc.,  418  F.2d  838,  842  (9th  Cir. 
1969),  criticized  on  other  grounds,  Golden  Door,  Inc.  v.  Odisho,  646  F.2d  347 
(9th  Cir.  1980) .  It  is  not  necessary  that  the  entire  business  or  its  tangible 
assets  be  transferred;  it  is  the  goodwill  of  the  business  that  must  accompany 
the  mark.  Money  Store  v.  Harriscorp  Fin.,  Inc.,  689  F.2d  666,  676  (7th  Cir. 
1982) .  As  the  Lanham  Act  states  the  principle,  a  mark  is  "assignable  with  the 
goodwill  of  the  business  in  which  the  mark  is  used,  or  with  that  part  of  the 
goodwill  of  the  business  connected  with  the  use  of  and  symbolized -by  the  mark." 
15  U.S. C.  @  1060.  The  [*23]  purpose  behind  requiring  that  goodwill  accompany 
zhe  assigned  mark  is  to  maintain  the  continuity  of  the  product  or  service 
symbolized  by  the  mark  and  thereby  avoid  deceiving  or  confusing  consumers.  1  J. 
McCarthy,  Trademarks  and  Unfair  Competition  §  18:1(C)  (2d  ed.  1984). 

The  district  court  made  a  factual  finding  that  goodwill  had  been  assigned 
along  with  the  mark  GALLO  SALAME.  This  finding  rested  on  two  facts.  First,  Gallo 
Salame  gave  to  the  Winery  information  "sufficient  to  enable  [it]  to  continue  the 
lure  of  business  Gallo  Salame  had  been  conducting  under  the  Gallo  mark."  This 
established  the  continuity  that  trademark  law  seeks  to  extend  to  the  public. 
Second,  the  mark  was  transferred  as  part  of  the  settlement  of  a  bona  fide 
infringement  suit.  It  may  not  be  immediately  apparent  why  the  settlement  context 
implies  transfer  of  goodwill.  It  does  so  because  a  bona  fide  infringement  suit 
is  predicated  on  the  plaintiff's  belief  that  the  defendant  has  unfairly 
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capitalized  on  plaintiff's  goodwill;  in  other  words,  defendant  wrongfully  took 
goodwill  from  plaintiff.  The  district  court  found  that  prior  to  the  assignment 
nany  consumers  believed  that  Gallo  Salame 's  products  "were  put  out  £*24]  by 
;he  same  company  that  put  out  Gallo  wine.  Since  the  Gallo  brand  had  become 
equated  with  wine  in  the  public  mind.  Plaintiff's  goodwill  rubbed  off  on  Gallo 
Salame."  It  is  this  goodwill,  the  subject  of  the  lawsuit,  that  was  returned  to 
:he  Winery. 

That  the  transfer  of  the  GALLO  SALAME  mark  served  the  goal  of  minimizing 
consumer  confusion  becomes  most  clear  when  we  view  the  assignment/lease-back 
cransaction  as  a  whole.  In  approving  it,  the  district  court  adopted  the 
reasoning  of  the  federal  circuit  in  VISA,  U.S. A.,  Inc.  v.  Birmingham  Trust  Nat'l 
Sank,  696  F.2d  1371  (Fed.  Cir.  1982),  cert,  denied  sub  nom.  South  Trust  Bank  of 
Alabama  v.  VISA,  U.S. A.,  Inc.,  464  U.S.  826  (1983).  In  Visa,  the  court  upheld  an 
issignment/license-back  of  the  mark  CHECK-O. K. ,  used  in  connection  with  check 
:ashing  services.  The  court  found  the  arrangement  to  be  valid  as  long  as  it 
satisfied  the  principal  requirement  applicable  to  all  trademark  licenses:  that 
•he  licensor  "provide [  ]  for  adequate  control  .  .  .  over  the  quality  of  goods  or 
services  produced  under  the  mark."  696  F.2d  at  1377;  see  also  Star-Kist  Foods, 
Inc.  v.  P.j.  Rhodes  &  Co.,  769  F.2d  1393,  1396  (9th  Cir.  1985)  [*25]  (noting 

same  requirement  for  valid  license) .  The  district  court  specifically  found  that 
he  settlement  agreement  sets  out,  and  that  the  Winery  is  maintaining,  a 
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quality  control  program  under  which  the  Winery  actively  monitors  Gallo  Salame's 
practices . 

We  agree  with  the  federal  circuit  that  a  simultaneous  assignment  and 
license— back  of  a  mark  is  valid,  where,  as  in  this  case,  it  does  not  disrupt 
continuity  of  the  products  or  services  associated  with  a  given  mark.  Here, 
consumers  of  Gallo  Salame's  products  who  mistakenly  believed  they  were 
purchasing  a  product  of  the  Winery  were  identifying  the  product  with  the 
vinery's  goodwill.  The  assignment/lease-back  had  the  beneficial  effect  of 
cringing  "commercial  reality  into  congruence  with  customer  perception  that  [the 
Vinery]  was  controlling  [Gallo  Salame's]  use."  1  J.  McCarthy,  supra  @  18:1(1). 
The  assignment/license-back  is  a  "well-settled  commercial  practice."  VISA,  696 
F.2d  at  1377;  see  also  Syntex  Laboratories,  Inc.  v.  Norwich  Pharmacal  Co.,  315 
F.  Supp.  45,  55-56  (S.D.N.Y.  1970),  aff'd  on  other  grounds  437  F.2d  566  (2d  Cir. 
1971);  Raufast  S.A.  v.  Kicker's  Pizzazz,  Ltd.,  208  U.S.P.Q.  699  (E.D.N.Y  1980).* 
f *2 6 ]  We  see  no  reason  to  invalidate  it  where  it  maintains  the  public's 
expectations  of  continuity. 

C.  Likelihood  of  consumer  confusion 

The  core  element  of  trademark  infringement  is  the  likelihood  of  confusion, 
■*e. ,  whether  the  similarity  of  the  marks  is  likely  to  confuse  customers  about 
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:he  source  of  the  products.  Academy  of  Motion  Picture  Arts  and  Sciences  v. 
,’reative  House  Promotions,  944  F.2d  1446,  1454  (9th  Cir.  1991);  Eclipse  Assoc. 
,td.  v.  Eiata  General  Corp.,  894  F.2d  1114,  1118  (9th  Cir.  1990).  Because 
ikelihood  of  confusion  is  a  mixed  question  of  law  and  fact  that  is 
redominantly  factual  in  nature,  the  panel  reviews  the  district  court's 
etermination  for  clear  error.  Levi  Strauss  &  Co.  v.  Blue  Bell,  Inc.,  778  F.2d 
.352,  1355-56  (9th  Cir.  1985)  (en  banc). 

The  district  court  made  numerous  findings  concerning  likelihood  of  confusion, 
pplying  eight  factors  set  out  by  the  Ninth  Circuit  in  AMF  Inc.  v.  Sleekcraft 
oats,  599  F.2d  341,  348-49  (9th  Cir.  1979).  Those  factors  include:  (1)  strength 
f  the  allegedly  infringed  mark;  (2)  proximity  or  relatedness  of  the  goods;  (3) 
lmilarity  of  the  sight,  [*27]  sound,  and  meaning  of  the  marks;  (4)  evidence 
f  actual  confusion;  (5)  degree  to  which  the  marketing  channels  converge;  (6) 
ype  of  the  goods  and  degree  of  care  consumers  are  likely  to  exercise  in 
urchasing  them;  (7)  intent  of  the  defendant  in  selecting  the  allegedly 

ringing  mark;  and  (8).  likelihood  that  the  parties  will  expand  their  product 
mes.  id.  at  348-54.  This  list  of  factors,  while  perhaps  exhausting,  is  neither 
xhaustive  nor  exclusive.  n4  Id.  at  348  n.ll.  Rather,  the  factors  are  intended 
o  guide  the  court  in  assessing  the  basic  question  of  likelihood  of  confusion, 
clipse,  894  F. 2d  at  1118.  The  presence  or  absence  of  a  particular  factor  does 
ot  necessarily  drive  the  determination  of  a  likelihood  of  confusion.  We 
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consider  the  factors  examined  by  the  district  court  in  turn. 

-----------------  -Footnotes-  ----------------- 

n4  In  fact,  as  discussed  in  Eclipse,  894  F.2d  at  1117-18,  the  Ninth  Circuit 
also  has  approved  other  formulations  of  the  test  for  likelihood  of  confusion. 
See,  e.g.,  Alpha  Indus.,  Inc.  v.  Alpha  Steel  Tube  &  Shapes,  Inc.,  616  F.2d  440, 
444-46  (9th  Cir.  1980)  (applying  five  factors);  J.B.  Williams  Co.  v.  Le  Conte 
Cosmetics,  Inc.,  523  F.2d  187,  191-93  (9th  Cir.  1975)  (applying  six  factors), 
cert,  denied,  424  U.S.  913  (1976). 

----------------  -End  Footnotes-  ---------------- 

[*28] 


l .  Strength 

Trademark  law  offers  greater  protection  to  marks  that  are  "strong,"  i.e., 
distinctive.  The  strength  of  a  mark  is  determined  by  its  placement  on  a 
"continuum  of  marks  from  'generic,'  afforded  no  protection;  through 
'descriptive'  or  'suggestive,'  given  moderate  protection;  to  'arbitrary'  or 
'fanciful'  awarded  maximum  protection."  Nutri/System,  Inc.  v.  Con-Stan 
Industries,  Inc.,  809  F.2d  601,  605  (9th  Cir.  1987).  While  personal  names  used 
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as  trademarks  are  not  inherently  distinctive,  they  are  treated  as  strong  marks 
apon  a  showing  of  secondary  meaning.  1  J.  McCarthy,  supra  @  13:2;  Scarves  by 
/era,  Inc.  v.  Todo  Imports  Ltd.,  544  F.2d  1167,  1173  (2d  Cir.  1976).  Secondary 
neaning  is  the  consumer's  association  of  the  mark  with  a  particular  source  or 
sponsor.  Levi  Strauss,  778  F.2d  at  1354. 

The  district  court  found  that  the  GALLO  mark  has  acquired  secondary  meaning 
-hrough  the  Winery's  long,  continued  use  of  the  mark,  the  mark's  widespread, 
lational  public  recognition,  and  the  Winery's  extensive  and  expensive 
advertising  and  promotion  of  products  bearing  the  mark.  These  findings  are  not 
slearly  erroneous;  in  fact,  [*29]  Joseph  concedes  that  the  mark  has  acquired 
secondary  meaning  as  applied  to  wine.  He  nevertheless  argues  that  the  mark's 
strength  does  not  entitle  it  to  protection  in  other  product  fields.  This 
irgument  goes  more  to  the  question  of  related  products,  discussed  below,  than  it 
loes  to  strength. ;Ihe  finding  that  GALLO  is  a  strong  mark  simply  means  that  it 
-S  more  distinctive  than  a  descriptive  or  suggestive  mark,  and  therefore  more 
susceptible  to  protection  as  an  initial  matter. 

2.  Proximity  or  relatedness 

"here  goods  are  related  or  complementary,  the  danger  of  consumer  confusion  is 
ieightened.  AMF ,  599  F.2d  at  350.  The  district  court  found  that  wine  and 
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:heese  are  complementary  products,  frequently  served  and  promoted  together  in 
/ine  and  cheese  tastings  and  parties.  The  court  also  found  that  salami  and 
:heese  are  complementary  products,  that  Gallo  Salame  sells  these  products  in  a 
:ombined  package,  that  Joseph  has  sold  a  cheese  product  containing  bits  of 
salami,  and  that  Joseph's  cheese  and  Gallo  Salame's  products  are  sold  in  the 
same  deli  cases  in  grocery  stores.  The  district  court's  finding  that  wine, 
:heese  and  salami  are  complementary  products  is  not  clearly  [*30]  erroneous, 
'he  finding  is  supported  further  by  the  independent  finding  that  -the  products 
.re  marketed  in  the  same  channels,  the  fifth  AMF  factor. 

3.  Sight,  sound,  and  meaning 

In  analyzing  the  similarity  of  the  marks,  the  court  is  to  view  the  marks  as  a 
tfhole,  as  they  appear  in  the  marketplace.  California  Cooler  v.  Loretto  Winery, 
ltd,  774  F.2d  1451,  1455  (9th  Cir.  1985);  Alpha  Industries  v.  Alpha  Steel,  Inc., 
516  F.2d  440,  444  (9th  Cir.  1980).  The  key  elements  of  the  marks  are  their 
sight,  sound,  and  meaning,  and  similarities  in  these  characteristics  "weigh  more 
leavily  than  differences."  AMF,  599  F.2d  at  351. 

In  finding  the  marks  to  be  similar,  the  district  court  focused  on  the  shared 
se  of  GALLO  as  the  dominant  element  in  both  the  Winery's  marks  and  Joseph's 
ark,  as  Joseph's  cheese  is  generally  referred  to  in  the  industry  as  Gallo 
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heese.  The  court  conceded  that  the  marks  were  not  similar  in  appearance. 

■espite  this  concession,  however,  the  district  court  found  the  shared  dominant 
lement  of  GALLO  to  be  sufficient  evidence  to  support  a  finding  of  similarity. 

Joseph  argues  that  the  existence  of  the  dominant  element  [*31]  of  GALLO  in 
oth  the  Winery's  marks  and  in  his  mark  cannot  by  itself  constitute  similarity, 
articularly  since  his  first  name  is  attached  to  GALLO  on  his  cheese.  Joseph 
elies  on  Alpha  Industries,  616  F.2d  at  444,  and  Nutri/System,  809  F.2d  at 
05-06,  for  the  proposition  that  a  dominant  term  shared  by  two  marks  is  not 
nough  to  support  a  finding  of  similarity.  However,  both  of  those  cases  affirmed 
istrict  court  findings  of  no  similarity.  Given  the  deferential  review  standard 
f  clear  error,  cases  upholding  a  district  court  finding  do  not  mandate  reversal 
f  the  district  court's  finding  that  the  presence  of  GALLO  in  the  marks  employed 
y  Joseph  and  the  Winery  does  justify  a  finding  of  similarity.  Moreover,  neither 
lpha  Industries  nor  Nutri/System  involved  a  personal  name,  and  many  courts  have 
ound  the  mere  addition  of  a  first  name  insufficient  to  prevent  confusion.  See, 
.g.,  Nina  Ricci,  it.A.R.L.  v.  E.T.F.  Enterprises,  Inc.,  889  F.2d  1070,  1073 
Fed.  Cir.  1989) (VITTORIO  RICCI  infringes  NINA  RICCI);  John  B.  Stetson  v. 
tephen  L.  Stetson  Co.,  85  F.2d  586  (2d  Cir.)  (STEPHEN  L.  STETSON  infringes 
*32]  STETSON),  cert,  denied,  57  U.S.  605  (1936).  The  district  court's 
dditional  finding  that  Joseph's  cheese  is  commonly  referred  to  as  "Gallo 
heese"  also  supports  the  conclusion  that  the  marks  are  similar.  In  sum,  it 
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does  not  appear  that  the  district  court  committed  clear  error  in  relying  on  the 
dominant  element  GALLO  for  its  finding  of  similarity  in  sight,  sound  and 
meaning . 

4.  Actual  confusion 

Evidence  of  actual  confusion  is  relevant  to  the  issue  of  likelihood  of 
confusion,  but  the  absence  of  such  evidence  need  not  create  an  inference  that 
there  is  no  likelihood  of  confusion.  Levi  Strauss,  778  F.2d  at  1360  n.10.  Here, 
the  district  court  made  numerous  findings  of  actual  confusion,  centering  on  the 
Field  Survey,  a  customer  survey  commissioned  by  the  Winery  and  entered  into 
evidence  at  trial.  The  core  of  Joseph's  challenge  to  the  district  court's 
finding  of  actual  confusion  goes  to  the  Field  Survey,  a  national  survey 
conducted  under  the  supervision  of  Mervin  Field.  n5 

-----------------  -Footnotes-  ----------------- 

n5  In  addition  to  his  attack  on  the  Field  Survey,  Joseph  contends  that 
various  of  the  other  findings  of  actual  confusion  are  erroneous.  Specifically, 
he  argues  that  they  are  findings  relating  to  likelihood  of  confusion,  not  actual 
confusion.  Given  that  likelihood  of  confusion  is  the  ultimate  question,  this 
argument  cannot  help  Joseph. 
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----------------  -End  Footnotes-  ---------------- 

[*33] 

The  Ninth  Circuit  has  stated  that  surveys  in  trademark  cases  are  to  be 
admitted  as  long  as  they  are  conducted  according  to  accepted  principles.  See 
Prudential  Ins.  Co.  v.  Gibraltar  Fin.  Corp. ,  694  F.2d  1150,  1156  (9th  Cir. 
1982),  cert,  denied,  463  U.S.  1208  (1983).  "Technical  unreliability  goes  to  the 
weight  accorded  a  survey,  not  its  admissability . "  Id. 

The  Field  Survey  consisted  of  interviews  with  nearly  3500  adult  shoppers  in 
35  different  shopping  malls  throughout  the  United  States.  The  interviewees  were 
shown  photographs  of  Joseph's  cheese  label,  n6  and  asked  a  series  of  questions, 
:hree  of  which  related  to  confusion.  The  first  question  was,  "Please  tell  me 
■/hat  individual,  ^organization  or  company  you  believe  puts  out  this  cheese." 
Enterviewees  who  Baaed  an  individual,  organization,  or  company  were  then  asked 
-wo  further  questions:  "What  other  products,  if  any,  do  you  think  [Response  to 
Question  l]  makes?*  and  "Any  others?".  Based  on  the  data  coded  and  collated  by 
rield,  and  allowing  for  anomalies  in  the  coding  system,  the  district  court  found 
:hat  actual  confusion  was  at  least  40%  nationally  and  at  least  47%  in 
Ealifornia . 
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-----------------  -Footnotes-  ----------------- 

n6  The  interviewees  were  shown  one  of  eight  labels,  four  of  which  contained 

a 

disclaimer  stating  "Not  affiliated  with  E.  &.  J.  Gallo  Winery"  and  four  of  which 
did  not.  The  degree  of  consumer  confusion  identified  by  the  survey  results  did 
not  differ  significantly  as  between  the  interviewees  who  saw  labels  with  the 
disclaimer  and  those  who  saw  the  labels  without  it. 

----------------  -End  Footnotes-  ---------------- 

[*34] 

Joseph  claims  that  the  survey's  questions  relating  to  confusion  were  slanted 
and  that  the  interviewees'  responses  were  coded  improperly.  Because  of  these 
flaws  in  the  survey,  Joseph  argues,  the  district  court  abused  its  discretion  in 
admitting  the  survey  into  evidence  and  then  committed  clear  error  in  giving  it 
the  weight  it  did.  The  first  argument  fails.  As  noted  above,  it  is  routine  to 
admit  a  relevant  survey;  any  technical  unreliability  goes  to  weight,  not 
admissability .  Prudential  Ins.,  694  F.2d  at  1156.  The  district  court  did  not 
abuse  its  discretion  in  admitting  the  Field  survey. 

The  district  court  also  properly  considered  what  weight  to  give  the  survey. 
Toseph  had  his  own  expert  witness  testify  about  the  reliability  of  the  survey, 
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ind  the  district  court  did  weigh  that  expert's  testimony  against  Mervin  Field's 
:estimony.  Ultimately  the  court  concluded  that  "in  light  of  Mervin  Field's  41 
-'•ears'  experience  and  preeminent  reputation,  Field's  survey  design  is  eminently 
:rustworthy . "  This  conclusion  was  not  clear  error. 

5.  Marketing  channels 

?he  district  court  found  that  wine,  cheese  and  salami  are  sold  and  advertised  in 
:he  same  channels.  While  it  may  not  be  [*35]  a  finding  of  major  significance, 
.t  is  neither  clearly  erroneous  nor  irrelevant.  See  AMF,  599  F.2d  at  353. 

6.  Type  of  goods  and  consumer  care  in  purchasing  them 

Then  goods  are  expensive,  it  is  assumed  that  buyers  will  exercise  greater  care 
.n  their  purchase#.  Id.  The  district  court  found  that  consumers  tend  to  exercise 
.ess  care  when  purchasing  lower  cost  items  like  wine  and  cheese,  and  thus  rely 
lore  on  brand  names.  Joseph  disputes  this  contention,  but  presents  no 
:omprehensible  argument  about  why  the  finding  is  clearly  erroneous.  While  the 
finding  may  not  prove  much,  the  district  court  did  not  commit  clear  error. 


7.  Joseph's  intent 
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x  party  claiming  trademark  infringement  need  not  demonstrate  that  the  alleged 
nfringer  intended  to  deceive  consumers.  Fleischmann  Distilling  Corp.  v.  Maier 
irewing  Co.,  314  F.2d  149,  157-58  (9th  Cir.),  cert,  denied,  374  U.S.  830  (1963). 
:owever , 

hen  the  alleged  infringer  knowingly  adopts  a  mark  similar  to  another's, 
eviewing  courts  presume  that  the  defendant  can  accomplish  his  purpose:  that  is, 
hat  the  public  will  be  deceived. 

MF,  599  F.2d  at  354;  see  [*36]  also  Fleischmann,  314  F.2d  at  158.  The 
istrict  court  made  numerous  findings  concerning  Joseph's  intent  in  employing 
.is  name  as  a  trademark  on  cheese,  ultimately  concluding  that  Joseph  did  intend 
.0  benefit  from  the  familiarity  of  the  Gallo  name.  Joseph  claims  that  he  acted 
n  good  faith,  simply  using  his  name  as  he  always  had  in  his  prior  business 
nterprises.  His  denials  are  not  borne  out  by  the  record. 

Joseph  had  told  Ernest  Gallo  that  he  would  not  use  his  name  as  a  trademark, 
nd  Ernest  had  informed  him  that  the  Winery  would  object  if  he  did.  Later,  a 
otential  sales  manager  recommended  that  Joseph  use  his  name  in  order  to  benefit 
rom  the  familiarity  of  the  GALLO  mark.  A  label  designer  made  the  same 
ecommendation.  While  Joseph  seemed  reluctant  to  follow  their  recommendations  at 
irst,  ultimately  he  overcame  his  reluctance.  Shortly  after  he  began  selling 
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he  cheese  under  the  JOSEPH  GALLO  mark,  Ernest  called  him  and  told  him  that  the 
ark  violated  their  prior  understanding.  Joseph  responded  that  he  could  make 
ore  money  by  using  the  mark.  Taken  together,  these  findings  provide  adequate 
upport  for  the  district  court's  determination  that  Joseph  intended  to  take 
*37]  advantage  of  the  goodwill  of  the  GALLO  mark. 

8.  Expansion  of  product  lines 

inally,  a  strong  possibility  of  expansion  into  competing  markets  weighs  in 
avor  of  a  finding  of  infringement.  AMF,  599  F.2d  at  354.  Noting  the  Winery's 
vnership  of  the  GALLO  SALAME  mark,  the  district  court  made  a  finding  that  the 
inery  had  already  entered  the  cheese  market.  Joseph  argues  that  the  Winery 
resented  no  evidence  that  it  ever  intended  to  expand  into  the  wholesale  cheese 
arket.  However,  it  is  not  clear  why  this  is  relevant,  given  that  it  is  Joseph's 
atail  cheese  packages  that  are  infringing  the  Winery's  mark. 

In  light  of  all? of  the  district  court's  findings  considered  above,  we 
onclude  that  the  district  court  did  not  commit  clear  error  in  making  the 
ltimate  finding  that  Joseph's  mark  created  a  likelihood  of  confusion.  As 
ikelihood  of  confusion  is  sufficient  grounds  for  an  injunction  under  the  Lanham 
-t ,  we  have  no  occasion  to  determine  whether  the  California  anti-dilution 
ratute  would  provide  the  Winery  independent  grounds  for  relief. 
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D.  Joseph's  equitable  defenses 

Joseph  asserts  that  the  district  court  erred  in  not  considering  his  equitable 
defenses  of  laches,  [*38]  acquiescence,  and  estoppel  to  the  Winery's  claims. 
Equitable  defenses  can  be  considered  in  trademark  infringement  actions,  even 
against  an  incontestable  mark.  Pyrodyne  Corp.  v.  Pyrotronics  Corp.,  847  F.2d 
1398,  1401-02  (9th  Cir. ) ,  cert,  denied,  488  U.S.  968  (1988).  Joseph's  contention 
that  the  district  court  failed  to  consider  his  equitable  defenses  rests  on  the 
court's  ninth  conclusion  of  law,  which  states  in  part  that  the  Winery's  "rights 
in  the  registered  GALLO  marks  may  only  be  challenged  on  those  grounds  enumerated 
in  15  U.S. C.  @@  1064  and  1065."  This  conclusion  is  consistent  with  Pyrodyne. 
Laches  and  estoppel  are  defenses  to  the  Winery's  claim  of  trademark 
infringement,  not  challenges  to  the  Winery's  ownership  rights  in  the  GALLO  mark. 

Beyond  that,  the  district  court  plainly  did  consider  Joseph's  laches  defense 
in  its  findings  of  fact.  Under  the  heading  "Laches"  the  court  found  that  Joseph 
was  not  prejudiced  by  the  Winery's  failure  to  object  to  his  use  of  his  name  in 
relation  to  Gallo  Cattle  Company  and  his  other  business  properties.  Joseph 
contends  that  the  Winery's  failure  to  object  to  his  use  of  GALLO  as  a  trade  name 
constitutes  [*39]  acquiescence  that  he  can  employ  as  a  defense  in  the  present 
action.  In  making  this  argument,  he  relies  on  a  statement  in  Accuride 
International,  Inc.  v.  Accuride  Corp.,  871  F.2d  1531,  1534  (9th  Cir.  1989), 
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-hat  modern  trademark  law  protects  trade  names  to  the  same  extent  as  it  protects 
trademarks.  However,  Accuride  does  not  hold  that  a  trademark  owner's 
acquiescence  in  another's  use  of  a  similar  trade  name  provides  a  defense  to  a 
subsequent  trademark  infringement  action.  The  cheese  package  label  was  the  first 
:ime  Joseph  had  ever  used  the  Gallo  name  on  a  retail  product  with  which 
sonsumers  have  direct  contact. 

The  district  court  further  found  that  the  Winery's  response  to  Joseph's  use 
sf  his  name  on  the  cheese  was  swift  and  firm.  Even  before  Joseph  began  using  the 
.abel,  Ernest  warned  him  not  to.  As  soon  as  the  Winery  became  aware  that  Joseph 
/as  using  it,  Ernest  telephoned  him  again  and  asked  him  to  stop.  These  findings, 
:oupled  with  the  finding  of  a  lack  of  prejudice,  amply  support  the  conclusion 
-hat  the  district  court  considered  Joseph's  equitable  defenses  and  rejected  them 
>n  their  merits. 

-II.  Denial  of  Joseph's  Motion  for  New  Trial 

Following  [*40}  the  district  court's  ruling  in  favor  of  the  Winery  on  its 
irademark  claims,  Joseph  moved  for  a  new  trial  pursuant  to  Fed.  R.  Civ.  P.  59, 
:laiming  that  Judge  Coyle  should  have  disqualified  himself  under  28  U.S.C.  @ 

•55.  Judge  Coyle  denied  the  motion,  finding  that  the  disqualification  request 
’as  untimely,  and  that  it  lacked  merit  in  any  event.  Joseph  appeals  the  denial 
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f  the  new  trial  motion,  a  decision  that  is  reviewed  for  abuse  of  discretion, 
ard  v.  Burlington  Northern  R.R.,  812  F.2d  482,  483  (9th  Cir.  1987).  The  same 
tandard  of  review  applies  to  the  district  court's  determination  of  whether 
ecusal  or  disqualification  is  necessary  under  section  455.  Milgard  Tempering, 
nc.  v.  Selas  Corp.  of  America,  902  F.2d  703,  714  (9th  Cir.  1990). 

The  disqualification  statute  reads  in  relevant  part: 

(a)  Any  justice,  judge,  or  magistrate  of  the  United  States  shall  disqualify 
imself  in  any  proceeding  in  which  his  impartiality  might  reasonably  be 
;uestioned. 

(b)  He  shall  also  disqualify  himself  in  the  following  circumstances: 


2)  Where  in  private  practice  he  served  as  lawyer  in  the  matter  in  controversy, 
>r  a  lawyer  with  whom  he  previously  [*41]  practiced  law  served  during  such 
ssociation  as  a  lawyer  concerning  the  matter  .... 

8  U.S.C.  @  455.  Prior  to  assuming  the  bench.  Judge  Coyle  was  a  partner  in  the 
aw  firm  of  McCormick,  Barstow,  Sheppard,  Wayte  &  Carruth  ("McCormick, 
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arstow") ,  one  of  the  law  firms  that  is  representing  the  Winery  in  the  present 
ase  and  had  acted  as  local  counsel  for  the  Winery  in  the  litigation  over  the 
ALLO  SALAME  mark.  n7  Joseph  does  not  contend  that  McCormick,  Barstow 's  current 
epresentation  of  the  Winery  is  grounds  for  Judge  Coyle's  disqualification,  but 
e  does  contend  that  the  firm's  involvement  in  the  GALLO  SALAME  litigation 
equires  recusal  under  section  455(a)  and  (b)(2).  He  also  alleges  that  Judge 
oyle  had  joint  real  estate  investments  with  some  of  his  former  law  partners, 
reating  a  reasonable  question  as  to  his  impartiality. 

----------------  -Footnotes-  ----------------- 

n7  Judge  Coyle  stated  that  he  was  not  aware  of  his  former  firm's  involvement 
n  the  GALLO  SALAME  litigation  until  it  was  presented  to  him  in  Joseph's  new 
rial  motion.  However,  his  lack  of  actual  knowledge  is  irrelevant  if  the  firm's 
nvolvement  was  such  that  a  person  knowing  all  the  facts  could  reasonably 
uestion  his  impartiality.  Liljeberg  v.  Health  Services  Acquisition  Corp. ,  486 
.S.  847,  859  (1981)  (scienter  not  an  element  of  §  455(a)). 

---------------  -End  Footnotes-  ---------------- 

*42] 
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The  threshhold  issue  is  the  timeliness  of  Joseph's  argument  that  Judge  Coyle 
.hould  have  disgualified  himself  and  ordered  a  new  trial.  Joseph  concedes  that 
.is  counsel  was  aware  of  Judge  Coyle's  former  law  partnership  at  the  time  Judge 
■rice  transferred  the  case  to  Judge  Coyle  pursuant  to  Joseph's  earlier  section 
55  motion.  Despite  having  this  knowledge,  Joseph  did  not  seek  Judge  Coyle's 
.isgualif ication  until  after  Judge  Coyle  had  entered  judgment  against  him  on  the 
lerits.  In  denying  the  new  trial  motion,  Judge  Coyle  found  that  the  objection 
as  not  made  in  a  timely  fashion.  On  appeal,  Joseph  argues  that  he  could  not 
orfeit  his  right  to  make  the  challenge,  because  Judge  Coyle  had  a  mandatory 
uty  under  section  455  to  disqualify  himself  sua  sponte.  n8 

----------------  -Footnotes-  ----------------- 


n8  Joseph  also  contends  that  section  455(e),  which  precludes  the  parties  from 
waiving  recusal  under  subsection  (b) ,  makes  timeliness  irrelevant.  However,  the 
parties  in  this  case  did  not  offer  to  waive  any  potential  grounds  for 
lisqualif ication.  The  timeliness  of  a  party's  presentation  to  the  court  of 
.nformation  it  has  that  comprises  a  potential  ground  for  disqualif ication  is  a 
ifferent  issue  than  that  addressed  by  subsection  (e) . 


*43] 


-  -  --End  Footnotes-  -  -  -  - 
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It  is  true  that  under  section  455  a  judge  may  have  an  obligation  to  recuse 
imself  or  herself  without  a  motion  from  one  of  the  parties;  it  "is 
elf-enforcing  on  the  part  of  the  judge."  United  States  v.  Sibla,  624  F.2d  864, 
67-68  (9th  Cir.  1980) .  However,  it  does  not  necessarily  follow  that  a  party 
aving  information  that  raises  a  possible  ground  for  disqualification  can  wait 
ntil  after  an  unfavorable  judgment  before  bringing  the  information  to  the 
ourt's  attention.  It  is  well  established  in  this  circuit  that  a  recusal  motion 
ust  be  made  in  a  timely  fashion.  Molina  v.  Rison,  886  F.2d  1124,  1131  (9th  Cir. 
989),  United  States  v.  Conforte,  624  F.2d  869,  880  (9th  Cir.),  cert,  denied  449 
•S.  1012  (1980).  "The  absence  of  such  a  requirement  would  result  in  ...  a 
eightened  risk  that  litigants  would  use  recusal  motions  for  strategic 
urposes."  Preston  v.  United  States,  923  F.2d  731,  733  (9th  Cir.  1991).  While 
nere  is  no  per  se  rule  that  recusal  motions  must  be  made  at  a  fixed  point  in 
rder  to  be  timely,  see  Preston  (section  455  motion  timely  even  though  made  18 
anths  after  [*44]  assignment  to  district  court  judge  and  shortly  after  an 
iverse  discovery  ruling) ,  such  motions  "should  be  filed  with  reasonable 
romptness  after  tf^o  ground  for  such  a  motion  is  ascertained."  Id.  at  733. 

iv 

In  this  case,  Joseph  Gallo  argues  two  grounds  for  disqualification.  Joseph 
imits  that  he  knew  about  the  first  -  the  judge's  relationship  with  McCormick, 
arstow  -  "at  the  time  Judge  Coyle  received  this  case."  Judge  Coyle  received  the 
ase  in  November  of  1988  and  ruled  for  the  Winery  in  June  of  1989.  Joseph 
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raised  the  disqualification  issue  for  the  first  time  in  his  motion  for  a  new 
trial.  This  was  not  timely.  To  hold  otherwise  would  encourage  parties  to 
withhold  recusal  motions,  pending  a  resolution  of  their  dispute  on  the  merits, 
and  then  if  necessary  invoke  section  455  in  order  to  get  a  second  bite  at  the 
apple . 

Joseph  also  argues  that  Judge  Coyle  should  have  disqualified  himself  because 
of  the  real  estate  investments.  According  to  an  uncontroverted  assertion  of 
Joseph's  counsel,  he  did  not  learn  of  these  investments  until  after  the  trial, 
when  he  saw  a  copy  of  a  newspaper  article  from  the  Fresno  Bee  discussing  Judge 
Coyle's  farm  and  vineyard  holdings.  His  objection  [*45]  potentially  falls 
within  the  Preston's  language  requiring  that  the  motion  be  filed  with 
"reasonable  promptness  after  the  ground  for  such  a  motion  is  ascertained." 
Joseph's  counsel  did  not  refer  to  the  investments  in  his  memorandum  in  support 
of  the  new  trial  motion,  but  did  raise  them  during  the  hearing  on  the  motion  on 
July  31,  1989.  Significantly,  he  never  filed  a  motion  for  recusal  or 
disqualification,  despite  his  representation  that  he  would  file  such  a  motion 
before  the  hearing.  Instead,  he  stated  at  the  hearing: 

I  would  ask  if  your  Honor  is  to  rule  against  us  that  you  notify  us,  do  not  make 
the  rulings  final.  I  would  be  filing  before  the  day  is  over  a  motion  for 
recusal,  request  to  stay  final  ruling  on  the  current  matters  and  requesting 
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discovery. 

3ounsel  and  Judge  Coyle  then  engaged  in  the  following  colloquy  regarding  the 
recusal  motion: 

MR.  WANGER  [for  the  Winery]:  We  have  not  been  favored  with  this  recusal 

■notion  or  whatever  the  Court  referred  to  as  having  been  filed  on  the  27th.  We 

received  nothing. 

THE  COURT:  We  haven't  either.  We  have  been  told  two  times,  three  times,  it 

■fas  going  to  be  filed,  but  we  have  never  seen  it.  I  assume  it  has  not  been 

riled. 


MR.  WANGER:  £*46]  So  there  are  no  papers. 

THE  COURT:  Is  that  correct,  Mr.  Yanny? 

MR.  YANNY  [for  Joseph]:  To  my  knowledge,  the  motion  has  not  been  filed.  I 
wanted  to  see  what  your  Honor  would  do  today  with  respect  to  making  this  455 
iisclosure  and  the  like,  and  we  would  then  decide  whether  we  wanted  to  seek 
iiscovery  before  final  rulings. 
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Joseph's  counsel  never  did  file  the  promised  recusal  motion  regarding  the  real 
estate,  despite  his  statement  at  the  hearing  that  he  was  "prepared  to  file  a 
motion  for  recusal  right  now."  As  Judge  Coyle  noted  in  his  August  4  order 
denying  a  new  trial,  "Mr.  Yanny's  comments  at  oral  argument  make  clear  that  the 
failure  to  file  the  motion  to  recuse  is  deliberate  and  yet  another  example  of 
Defendants'  penchant  for  treating  recusal  motions  as  a  game  of  hide  the  ball." 

Joseph  and  his  counsel  already  had  succeeded  in  getting  Judge.  Price  to 
transfer  the  case  after  he  ruled  against  them  on  the  counterclaims.  They  knew  at 
the  time  of  the  transfer  to  Judge  Coyle  that  McCormick,  Barstow  had  represented 
the  Winery  in  the  Gallo  Salame  matter  while  Judge  Coyle  was  a  partner,  but  once 
again  did  not  act  on  the  information  until  they  lost  on  the  merits.  This 
unexplained  delay  suggests  [*47]  that  the  recusal  statute  is  being  misused 
for  strategic  purposes.  We  therefore  affirm  Judge  Coyle's  denial  of  Joseph's 
post-trial  motion  for  disqualification  and  a  new  trial. 

IV.  Propriety  of  the  Permanent  Injunction 

The  district  court  granted  the  Winery's  requested  form  of  relief  for  Joseph's 
infringement  of  the  GALLO  mark:  a  permanent  injunction  against  Joseph's  use  of 
his  name  as  a  trademark  on  retail  packages  of  cheese.  Joseph  challenges  the 
permanent  injunction  on  several  grounds.  "The  grant  or  denial  of  injunctive 
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relief  rests  with  the  sound  discretion  of  the  trial  court  and  requires  a  clear 
abuse  of  discretion  for  a  modification  or  reversal."  Transgo,  Inc.  v.  AJAC 
Transmission  Parts  Corp.,  768  F.2d  1001,  -1021  (9th  Cir.  1985),  cert,  denied,  474 
U.S.  1059  (1986) .  n9 


-----------------  -Footnotes-  ----------------- 

n9  As  an  initial  matter,  the  Winery  contends  that  the  panel  should  not  review 
Joseph's  challenges  to  the  injunction  because  they  were  not  raised  below  first. 
See  Gary  H.  v.  Hegstrom,  831  F.2d  1430,  1439  (9th  Cir.  1987)  (Ferguson,  J. , 
concurring  in  the  result)  ("Objections  to  injunctions  generally  must  be  first 
made  to  the  district  court  prior  to  appellate  review.").  However,  the  majority 
in  Gary  H.  did  in  fact  consider  the  appellant's  challenges  to  the  injunction. 
331  F.2d  at  1432-33.  In  this  light.  Judge  Ferguson's  concurrence  amounts  to  a 
dissent  on  the  issue,  and  the  majority  opinion  in  Gary  H.  indicates  that  we  may 
consider  Joseph's  challenges. 


[*48] 


End  Footnotes 


A.  Ambiguity  or  uncertainty  of  the  injunction 
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Paragraphs  7-10  of  the  injunction,  titled  "Actions  and  Practices  Enjoined," 
revent  Joseph  from  using  the  words  GALLO  or  JOSEPH  GALLO  as  a  trademark  for 
•etail  cheese.  They  further  prohibit  advertisement  or  registration  of  such  a 
rademark.  Paragraph  9  specifically  prohibits  the  use  of  the  word  GALLO  for  any 
urpose  in  audible  advertising.  Paragraphs  11-15,  titled  "Actions  and  Practices 
ot  Enjoined,"  expressly  allow  the  use  of  GALLO  and  JOSEPH  GALLO  on  non-retail 
heese.  They  also  allow  the  use  of  "Joseph  Gallo  Farms"  and  "Gallo  Cattle 
ompany"  as  trade  names,  and  the  use  of  Joseph  Gallo's  name  or  signature  on 
etail  cheese  labels  and  in  written  advertisements  if  limited  in  size  and 
ccompanied  by  a  trademark  not  containing  the  word  GALLO. 

Joseph  argues  that  the  injunction  is  not  sufficiently  "specific  in  its 
-erms."  See  Fed.  R.  Civ.  P.  65(d).  Injunctions  are  not  set  aside  under  Rule 
55(d)  unless  they  are  so  vague  that  they  have  no  reasonably  specific  meaning. 
>ortland  Feminist  Women's  Health  Center  v.  Advocates  for  Life,  859  F.2d  681,  685 
9th  Cir.  1988) .  Joseph  notes  that  paragraph  9  of  the  injunction  precludes 
*49]  use  of  the  words  GALLO  or  JOSEPH  GALLO  in  audible  advertisements,  while 
>aragraph  12  permits  use  of  JOSEPH  GALLO  FARMS  and  GALLO  CATTLE  COMPANY  as  trade 
ames  on  retail  packages  of  cheese  and  paragraphs  13  and  14  permit  use  of  JOSEPH 
ALLO  as  a  signature.  Any  purported  conflict  or  ambiguity  here  is  illusory.  The 
istrict  court  included  this  provision  in  response  to  its  finding  that 
Defendants  conspicuously  elected  to  use  radio,  a  purely  aural  medium,  as 
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heir  primary  advertising  medium."  Audible  advertisements  do  not  distinguish 
etween  trademarks  and  trade  names.  Print  advertisements  do. 

Joseph  also  contends  that  there  is  confusion  between  paragraph  12, 

Jthorizing  the  trade  names  GALLO  CATTLE  COMPANY  and  JOSEPH  GALLO  FARMS,  and 
aragraphs  13-14,  limiting  the  size  and  presentation  of  the  words  JOSEPH  GALLO 
n  labels  and  advertisements.  These  provisions,  taken  together,  do  have 
easonably  specific  meaning:  Joseph  may  continue  to  explain  to  customers  his 
anticipation  in  his  business,  but  not  as  a  trademark  or  trade  name  that  causes 
onfusion.  The  injunction  conforms  with  Rule  65(d). 

B.  First  Amendment  Claim 

Joseph  argues  that  the  injunction  constitutes  an  impermissible  restriction 
*50]  of  commercial  speech.  This  court  previously  has  addressed  and  rejected 
ssentially  the  saM  argument  that  Joseph  raises.  In  Transgo,  Inc.  v.  AJAC 
ransmission  Parts  Corp. ,  768  F.2d  1001,  1021-22  (9th  Cir.  1985),  cert,  denied, 

74  U.S.  1059  (198$),  the  court  upheld  against  first  amendment  challenge  an 
n junction  prohibiting  a  trademark  infringer's  use  of  particular  words  because 
ley  tended  to  mislead  and  confuse  consumers  about  the  source  of  the  product, 
le  court  found  no  first  amendment  violation,  because  misleading  commercial 
seech  can  be  restricted.  Id.  at  1022  (citing  Virginia  State  Board  of  Pharmacy 
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v.  Virginia  Citizens  Consumer  Council,  Inc.,  425  U.S.  748,  771-73  (1976));  see 
also  Board  of  Trustees  of  University  of  New  York  v.  Fox,  109  S.  Ct.  3028,  3032 
(1989) (misleading  commercial  speech  not  protected  by  first  amendment) . 

C.  Overbreadth 

While  recognizing  the  district  court's  considerable  discretion  in  fashioning 
zhe  terms  of  an  injunction,  we  must  insure  that  it  is  tailored  to -eliminate  only 
the  specific  harm  alleged.  An  overbroad  injunction  is  an  abuse  of  discretion. 
Lamb-Weston,  Inc.  v.  McCain  Foods,  Ltd.,  941  F.2d  970,  973  (9th  Cir.  1991). 

[ *51 ]  We  conclude  that  the  injunction  appealed  in  this  case  was  overbroad  in 

two  respects. 

First,  the  prohibition  against  audible  broadcast  advertisements  in  Paragraph 
9  extends  to  "retail  packages  of  cheese  or  other  product"  (original  emphasis) . 
At  all  other  times  in  its  consideration  of  this  case,  and  in  all  other 
paragraphs  of  the  injunction,  the  district  court  properly  operated  in  the 
context  of  the  actual  marketing  environment,  where  Joseph  sold  cheese,  the 
'Vinery  sold  wine,  and  Gallo  Salame,  under  license  from  the  Winery,  sold  meat  and 
cheese.  For  the  district  court  to  enjoin  the  use  of  Joseph's  name  in  broadcast 
advertisment  for  as-yet  hypothetical  other  products  is  an  abuse  of  discretion  in 
rhe  highly  fact-specific  area  of  trademark  law.  We  therefore  delete  the  words 
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'or  other  product"  from  Paragaraph  9. 

Second,  the  injunction  by  Paragraph  5  applies  to  the  Defendants  "as  well  as 
:o  their  descendants,  successors  or  assigns."  The  Supreme  Court  has  upheld 
.njunctions  that  apply  to  "successors  and  assigns."  See  Regal  Knitwear  v.  NLRB, 
:24  U.S.  9,  14-15  (1945);  Golden  State  Bottling  Co.  v.  NLRB,  414  U.S.  168,  179 
;i973) .  Without  this  language,  [*52]  the  injunction  theoretically  might  be 
lefeated  by  assignment;  at  the  very  least  an  avenue  for  further  litigation  would 
:e  left  open.  However,  the  reference  to  "descendants"  is  potentially  troubling, 
vny  descendant  who  enters  Joseph's  business  will  be  covered  by  the  term 
’successors."  The  term  "descendants"  might  reach  others  in  unforeseen  ways.  We 
therefore  delete  the  reference  to  "descendants"  in  Paragraph  5. 

A  similar  problem  also  arises  in  Paragraph  15,  which  provides  that  the 
>aragraphs  permitting  certain  uses  of  the  names  GALLO  and  JOSEPH  GALLO 

shall  remain  in  effect  only  so  long  as  a  person  whose  surname  at  birth  is  Gallo 
.s  an  owner,  principal  or  active  participant  in  the  business  of  defendant  Gallo 
battle  Co.  or  any  successor  or  assignee  of  Gallo  Cattle  Co. 

t  is  apparent  from  the  structure  of  the  injunction  that  Paragraphs  11-14  are 
ntended  to  allow  Joseph  to  continue  to  use  his  own  name  in  some  meaningful 
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ut  not  misleading  fashion.  Paragraph  15  intends  to  remove  this  special 
rotection  when  no  one  named  Gallo  can  claim  a  legitimate  desire  to  use  his  or 
er  own  name  in  the  business.  As  written,  however,  Paragraph  15  places  a 
eedless  burden  on  defendants.  If  Joseph's  [*53]  family  chooses  to  sell  the 
usiness,  they  may  be  unable  to  capitalize  on  the  goodwill  accrued  in 
on-misleading  pursuits,  because  a  non-Gallo  buyer  would  be  forced  to  operate 
nder  a  more  restrictive  injunction  than  Joseph  did.  This  inappropriate  result 
ill  be  removed  by  striking  Paragraph  15  in  its  entirety.  Since  the  injunction 
s  it  applies  to  Joseph  eliminates  consumer  confusion  and  protects  the  Winery's 
it  will  continue  to  do  so  should  the  business  be  transferred  to  a 
on-Gallo  successor. 

CONCLUSION 

For  the  foregoing  reasons,  we  AFFIRM  the  district  court's  grant  of  summary 
udgment  in  favor  of  the  Winery  on  Joseph's  counterclaims,  its  judgment  of 
:rademark  infringement  and  its  denial  of  a  new  trial.  The  terms  of  the  district 
:ourt ' s  injunction  are  also  AFFIRMED,  but  with  the  modifications  described  in 
’art  IV.  C.  of  this  opinion. 
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APPEARANCES : 


FOR  THE  PLAINTIFF:  MICHAEL  LEE  HERTZBERG,  ESQ. 

740  BROADWAY,  FIFTH  FLOOR 
NEW  YORK,  NEW  YORK  10009 

WLLIAM  T.  DRESCHER,  ESQ. 
23679  CALABASAS  ROAD 
SUITE  388 

CALABASAS,  CA.  91302 


FOR  THE  DEFENDANT:  TOBY  PLEYIN,  ESQ. 

10700  SANTA  MONICA  BLVD. 
SUITE  4-300 


LOS  ANGELES, 

CA. 

90025 

JOSEPH  A.  YANNY, 

ESQ. 

1925  CENTURY 

BOULEVARD 
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LOS  ANGELES,  CALIFORNIA;  MONDAY,  DECEMBER  23,  1991;  10:30  A.M. 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 

APPEARANCES:  (SEE  TITLE  PAGE.) 

(HERBERT  CANNON,  OFFICIAL  REPORTER.) 

THE  COURT:  THE  CHURCH  OF  SCIENTOLOGY  VERSUS  ARMSTRONG. 

STATE  YOUR  APPEARANCES,  PLEASE. 

MR.  HERT2BERG :  MICHAEL  LEE  HERTZBERG,  H-E-R-T-Z-B-E-R-G, 
FOR  THE  MOVING  PARTY,  YOUR  HONOR. 

MR.  DRESCHER:  WILLIAM  DRESCHER,  D-R-E-S-C-H-E-R ,  ALSO 
ON  BEHALF  OF  THE  MOVING  PARTY,  YOUR  HONOR. 

MS.  PLEVIN:  TOBY  L.  PLEVIN  FOR  GERALD  ARMSTRONG,  YOUR 

HONOR. 

MR.  YANNY:  JOSEPH  YANNY,  INTERVENOR  OR  PROPOSED 
INTERVENOR . 

JUST  AS  A  MATTER  OF  COURTESY,  MR.  HERTZBERG 
DROPPED  THAT  IN  THE  AISLEWAY. 

MR.  HERTZBERG:  IT  WAS  A  PIECE  OF  PAPER  THAT  WAS  THROWN 

AT  ME. 

I  AM  CONCENTRATING  ON  THIS  ORAL  ARGUMENT,  YOUR 
HONOR.  THIS  IS  NOT  — 

fWE  COURT:  DO  YOU  KNOW  WHAT  IT  IS? 

.  MR.  HERTZBERG:  NO,  YOUR  HONOR. 

I  DO  KNOW  WHEN  I  WENT  TO  READ  THE  CALENDAR  ON 
THE  HALLWAY  A  GENTLEMAN  APPROACHED  ME  AND  SAID  HE  HAD  SOME¬ 
THING  FOR  ME. 

MR.  YANNY:  IT  IS  A  DEPOSITION  SUBPOENA,  YOUR  HONOR. 


MR.  HERTZBERG:  LET  ME  FINISH. 
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I  HAVE  LOOKED  AT  THE  CALENDAR  -- 
THE  COURT:  THIS  IS  A  MATTER  IN  WHICH  WE  HAVE  GOT 
PLENTY  TO  DO.  AND  I  DON'T  HAVE  TIME  TO  BE  RECORDING  THINGS 
LIKE  THAT. 

NOW,  WE  HAVE  TWO  MOTIONS  HERE  THIS  MORNING. 

ONE  IS  A  MOTION  OF  PLAINTIFF  AND  CROSS¬ 
DEFENDANT  TO  ENFORCE  SETTLEMENT  AGREEMENT  FOR  LIQUIDATED 
DAMAGES  AND  TO  ENJOIN  FUTURE  VIOLATIONS  AND  THE  OTHER  IS  A 
MOTION  BY  YANNY  FOR  LEAVE  TO  INTERVENE  IN  THIS  ACTION. 

MR.  YANNY:  AND  FOR  ACCESS  TO  THE  FILES,  YOUR  HONOR. 
THE  COURT:  ALL  RIGHT.  NOW,  I  THINK  IT  MIGHT  BE  HELP¬ 
FUL,  HAVING  READ  THROUGH  THIS,  I  THINK  I  --  WHAT  I  WOULD 
LIKE  TO  DO  IS  MAKE  A  GENERAL  STATEMENT  THAT  RELATES  TO  BOTH 
OF  THESE  MOTIONS  AND  RELATES  TO  THIS  CASE  AND  THE  STATUS  OF 
IT  AT  THIS  TIME.  BUT  THESE  ARE  GENERAL  COMMENTS  WHICH  ARE 
NOT  DISPOSITIVE  HERE  AT  ALL. 

I  THINK  WE  NEED  TO  GET  THE  OVERALL  STRUCTURE 
OF  WHERE  WE  ARE  BECAUSE  THIS  IS  NOT  UNIQUE  TO  BE  IN  THIS 
SITUATION  WHERE  YOU  HAVE  A  SETTLEMENT  AND  THEN  YOU  HAVE 
LATER  PROCEEDINGS  COMING  UP.  SO  LET  ME  SAY  THAT  IN  MY 
EXPERIENCE  THE  FOLLOWING  CIRCUMSTANCES  ALSO  PREVAIL,  THAT 
IS,  YOU  HAVE  A  CONTRACT  ENTERED  INTO  BY  PARTIES.  I  AM 
GOING  TO  BE  REAL  BASIC;  NOT  QUITE  HOW  YOU  CREATE  A  CONTRACT, 
BUT  I  GUESS  --  AND  I  AM  NOT  GOING  TO  DO  THIS  OFTEN,  I  HOPE, 
BUT  I  AM  REMINDED  OF  A  STORY  WHEN  I  WAS  A  YOUNG  LAWYER, 
JUSTICE  PETERS  WAS  ON  THE  SUPREME  COURT;  BECAUSE  HE  WAS  ONE 
TO  ALWAYS  GET  RIGHT  DOWN  TO  BASICS,  A  LAWYER  APPEARED  AND 
SAID,  "THIS  IS  A  CASE  INVOLVING  A  CONTRACT.  AND  YOU  KNOW, 
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JUSTICES,  A  CONTRACT  IS  FORMED  BY  AN  OFFER  AND  ACCEPTANCE." 
AND  EITHER  JUSTICE  PETERS  OR  SOMEBODY  ELSE  INTERRUPTED  AND 
SAID,  "JUST  A  MINUTE.  YOU  CAN  ASSUME  THAT  WE  UNDERSTAND 
THE  LAW  OF  CONTRACTS." 

AND  HE  SAID,  "WELL,  THAT  IS  THE  MISTAKE. I  MADE 

LAST  TIME." 

NOW,  THAT  IS  EITHER  A  TRUE  STORY  OR  ONE  THAT 
JUSTICE  PETERS  THOUGHT  MADE  A  POINT.  AND  I  AM  NOT  GOING 
QUITE  THAT  FAR,  BUT  HERE  IS  THE  SITUATION:  UNDER  THE  LAW 
PARTIES  CAN  ENTER  INTO  CONTRACTS.  AND  THEY  ARE  CONTRACTS. 

THEY  ARE  NOT  ORDERS  OF  COURT.  SOME  CONTRACTS  FALL  UNDER 
664.4  WHICH  SAYS,  "THE  PARTIES  TO  PENDING  LITIGATION 
STIPULATE  IN  WRITING  OR  ORALLY  BEFORE  THE  COURT  FOR  SETTLE¬ 
MENT  OF  THE  CASE  OR  PART  THEREOF  THE  COURT,  UPON  MOTION, 

MAY  ENTER  JUDGMENT  PURSUANT  TO  THE  TERMS  OF  THE  SETTLEMENT." 

NOW,  THE  CASES  UNDER  THAT  CODE  SECTION  GENERALLY 
RELATE  TO  THE  AGREEMENT  HAVING  BEEN  MADE  EITHER  WITH  OR 
WITHOUT  SUPERVISION  OF  THE  COURT.  AND  THEN  SOMEBODY  ISN'T 
PAYING  THE  MONEY  OR  SOMEBODY  IS  PAYING  THE  MONEY  AND  THEY 
WON'T  GIVE  A  DISMISSAL  AND  IT  IS  TO  NOT  ENFORCE,  BUT  TO 
REQUIRE  PERFORMANCE  OF  IT;  IN  OTHER  WORDS,  TO  CONSUMMATE 
THE  SETTLEMENT.  BUT  THE  CODE  SECTION  IS  BROADER  THAN  THAT. 

AND  THAT  GETS  US  INTO  THESE  KINDS  OF  SITUATIONS. 

SOMETIMES  A  CONTRACT  IS  ENTERED  INTO  BY  PARTIES 
WITHOUT  THE  SUPERV I S I  ON  OF  THE  COURT;  IN  OTHER  WORDS,  THEY 
SIT  AROUND  IN  AN  OFFICE  OR  HOTEL  ROOM  OR  SOMEPLACE  AND  SAY 
IF  YOU  WILL  AGREE  TO  THIS,  I  WILL  AGREE  TO  THAT.  BUT  I  WILL 
ONLY  AGREE  TO  THAT  IF  YOU  AGREE  TO  THIS. 
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AND  THEY  DO  UP  A  CONTRACT  AND  IT  HAS  CERTAIN 
PROVISIONS  WHICH  REQUIRE  PARTIES  TO  DO  THINGS,  MAYBE  TO 
CONSULT,  TO  CONSUMMATE  THE  SETTLEMENT,  BUT  IN  SOME  CASES, 

TO  LAST  FOR  EVER.  AND  THEY  PUT  AT  THE  END  OF  THE  CONTRACT 
TWO  LITTLE  WORDS,  "SO  ORDERED."  AND  THEY  BRING  THAT  TO  A 
JUDGE. 

NOW,  JUDGES,  IN  MY  EXPERIENCE,  ARE  VERY 
CONCERNED  ABOUT  THIS  BECAUSE  IT  GETS  TRICKY.  IN  OTHER  WORDS, 
WHEN  YOU  SAY  "SO  ORDERED,"  ARE  YOU  ORDERING  WHAT  THEY  AGREE 
TO,  OR  ARE  YOU  ORDERING  SOME  PART  OF  THE  AGREEMENT  WHICH 
SAYS  IT  IS  TO  BE  AN  ORDER?  IT  IS  UNFAIR  A  LOT  OF  TIMES. 

SO  THE  COURT  HAS  ONE  OR  TWO  WAYS  TO  GO;  I 
WOULD  DO  IT  OR  NOT  DO  IT  AND  SAY  I’LL  ONLY  DO  IT  AFTER  WE 
GO  THROUGH  THE  AGREEMENT  AND  I  MAKE  SURE  THAT  THE  PROVISIONS 
THERE  THAT  YOU  INTEND  TO  BE  IN  ORDER  ARE  ORDERS  THAT  I  AM 
WILLING  TO  MAKE  BECAUSE  COURTS  ARE  CONSTRAINED  NOT  TO  MAKE 
ORDERS  THAT  ARE  AMBIGUOUS  OR  UNCERTAIN  OR  THAT  REQUIRE  AN 
UNDUE  AMOUNT  OF  COURT  SUPERVISION. 

YOU  KNOW,  WE  GET  INTO  THAT  WHEN  WE  ARE  SITTING 
IN  WRITS  AND  RECEIVERS.  YOU  CAN’T  ISSUE  EVERY  ORDER  SOMEBODY 
WANTS  YOU  TO  ISSUE  OR  YOU  ARE  GOING  TO  BE  RUNNING  PEOPLE'S 
BUSINESSES;  YOU'LL  BE  TAKING  CARE  OF  THEIR  HEDGES  BETWEEN 
THEIR  HOUSES;  SO  ORDERED. 

SURE,  A  SETTLEMENT  GETS  DONE,  BUT  THE 
SITUATION  FROM  THERE  ON  IS  A  LITTLE  UNCLEAR. 

NOW,  AS  MORE  CLOSELY  RELATED  HERE,  SOMETIMES 
CONTRACTS  CALL  FOR  CONFIDENTIALITY. 

NOW,  IF  A  CONTRACT  PROVIDES  THAT  IT  WILL  BE 
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MAINTAINED  IN  CONFIDENCE  BY  THE  PARTIES,  ENFORCEMENT  OFTEN¬ 
TIMES  BECOMES  A  PROBLEM  WHETHER  OR  NOT  IT  IS  SO  ORDERED. 

AND,  AGAIN,  COURTS  ARE  CAREFUL  HERE  FOR  THE  SAME  REASONS. 

YOU  CAN  HAVE  AN  AMBIGUITY;  WHAT  DOES  CONFIDENTIALITY  MEAN? 

TO  WHAT  EXTENT  IS  THE  COURT  GOING  TO  BE  INVOLVED  IN  SUPER¬ 
VISION? 

AND  YOU  ALSO  HAVE  PUBLIC  POLICY  AS  TO  PARTIES 
THAT  AREN’T  THERE  WHEN  THEY  MAKE  THE  AGREEMENT  AND  AREN'T 
THERE  WHEN  THE  COURT  MAKES  ITS  ORDER,  OBVIOUSLY,  AREN'T 
BOUND  BY  THE  AGREEMENT  AND  SHOULDN'T  BE  BOUND  BY  THE  COURT'S 
ORDER  IF  WE  ARE  GOING  TO  HAVE  DUE  PROCESS. 

IN  OTHER  WORDS,  PEOPLE  THAT  AREN'T  THERE 
CAN'T  BE  BOUND  IF  THEY  DON'T  HAVE. NOTICE. 

SO  NORMALLY,  IN  MY  EXPERIENCE,  AT  LEAST,  A 
COURT  WILL  ORDER  A  MATTER  CONFIDENTIAL  ONLY  UNTIL  FURTHER 
ORDER  OF  THE  COURT  UPON  APPLICATION  BY  ANY  LEGITIMATELY 
INTERESTED  THIRD  PARTY  THAT  ISN'T  A  PARTY  AT  THE  TIME  THE 
ORDER  IS  MADE  BECAUSE  THAT  IS  REQUIRED  BY  DUE  PROCESS. 

OFTENTIMES  THERE  ARE  A  LOT  OF  PEOPLE  THAT 
AREN'T  THERE  THAT  HAVE  A  LEGITIMATE  INTEREST  IN  WHETHER  OR 
NOT  THE  SPECIFIC  MATERIAL  WILL  CONTINUE  TO  BE  EXCLUDED  FROM 
THEIR  KNOWLEDGE;  THEREFORE,  IN  THE  NORMAL  CIRCUMSTANCE  ONCE 
AN  ORDER  IS  MADE  SEALING  A  FILE  OR  REQUIRING  THE  PARTIES 
TO  MAINTAIN  MATTERS  IN  CONFIDENCE,  IT  IS  SUBJECT  TO  A  LATER 
REVIEW  BY  THE  COURT  AT  THE  BEHEST  OF  SOME  LEGITIMATELY 
INTERESTED  THIRD  PARTY  WHICH  COULD  INCLUDE  THE  PUBLIC  MEDIA, 
A  LATER  LITIGATION  WITH  EITHER  OF  THE  PARTIES  OR  LATER 
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IS  IMPORTANT  TO  KNOW.  AND  YOU  CAN  REALLY  GO  ON  AD  INFINITUM 
AS  TO  THE  NUMBER  OF  PEOPLE  AND  THE  CATEGORY  OF  PEOPLE  THAT 
WOULD  HAVE  A  LEGITIMATE  INTEREST  IN  AT  LEAST  HAVING  A  COURT 
HEAR  THEM  AS  TO  WHETHER  OR  NOT  THE  "SO  ORDERED ,  "  THE  CONFI¬ 
DENTIALITY  SHOULD  BE  MAINTAINED. 

NOW,  THAT  IS  WHY  WHEN  I  READ  IT,  AND  YOU  HAVE 
CITED  IT  AGAIN,  THE  PORTION  OF  THE  OPINION  BY  THE  DIVISION 
III  OF  THE  SECOND  DISTRICT  COURT  OF  APPEAL  IN  THIS  CASE  OF 
JULY  29,  1991  WHERE  IT  SAYS,  "IN  OUR  CASE  CORYDON  INTERVENED 
IN  THE  ACTION  BETWEEN  PLAINTIFF  AND  ARMSTRONG  SEEKING 
ACCESS  TO  THE  FIELD  RECORD  FOR  THE  LIMITED  PURPOSE  OF 
PREPARING  HIS  OWN  CASES  INVOLVING  THE  CHURCH,  JUDGE  GEERNAERT 
ON  HIS  OWN  MOTION  VACATED  JUDGE  BRECKENR I DGE ' S  ORDER  SEALING 
THE  RECORD." 

AND  THIS  IS  THE  COMMENT  THAT  I  HAVE  TROUBLE 
UNDERSTANDING  THE  SIGNIFICANCE  OF. 

"  ...  THE  TIME  HAD  LONG  SINCE 
EXPIRED  FOR  RECONSIDERATION  OF  JUDGE  BRECKENR I DGE ' S 
ORDER,  CIVIL  CODE  SECTION  1008,  OR  RELIEF  THEREFROM 
PURSUANT  TO  CCP  437." 

NOW,  I'LL  STOP  THERE.  OBVIOUSLY  THE  PARTIES 
WOULD  §E  BARRED  UNDER  437.  BUT  WOULD  ANOTHER  LEGITIMATELY 
INTERESTED  PARTY  BE  PRECLUDED  FROM  GOING  TO  JUDGE  BRECKEN- 
R I DGE  IF  HE  WAS  SITTING  ON  THE  JUDGE  AND  SEEKING  A  CHANGE 
IN  HIS  ORDER  THAT  WAS  ENTERED  INTO  WITHOUT  ANY  HEARING  AND 
WITHOUT  ANY  NOTICE  TO  THIS  THIRD  PARTY?  I  DOUBT  IT. 

AND  THE  REASON  I'M  RAISING  THIS  IS  THE  MOVING 
PARTIES  SAY  THAT  THIS  LITTLE  PARAGRAPH  IS  THE  BASIS  FOR  ME 
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TO  PROCEED  BASED  ON  JUDGE  BRECKENR I DGE ' 5  ORDERS,  AND  THAT 
IS  IN  QUOTES. 

NOW,  1  AM  GIVING  YOU  THIS  FOR  BACKGROUND  SO 
THAT  YOU  UNDERSTAND  WHERE  I  AM  COMING  FROM. 

I  GET  THIS  FILE  BECAUSE  I  AM  STILL  SITTING. 
IT  IS  MY  NUMBER. 

JUDGE  BRECKENRIDGE  IS  NOW  RETIRED  AND  HE  CAN'T 
DO  IT.  AND  I  FEEL  THAT  IF  I  HAD  MADE  THE  ORDER  I  WOULD  WANT 
TO  BE  IN  THE  POSITION  TO  ANALYZE  IT,  WHETHER  OR  NOT  THAT 
ORDER  THAT  WAS  MADE  FOR  THE  PARTIES  SHOULD  NOW  BE  ENFORCED 
AS  AGAINST  ANY  L  EG  I MATEL Y  INTERESTED  THIRD  PARTY.  AND  I 
THINK  THAT  IS  THE  SCOPE  OF  MY  JURISDICTION;  EVEN  THOUGH  IT 
COULD  BE  READ  AS  BEING  CONTRARY  TO  THE  PARTICULAR  PARAGRAPH 
THAT  I  HAVE  COMMENCED  READING  AND  WHICH  IS  REFERRED  TO  BY 
THE  MOVING  PARTY. 

THE  REASON  I  HAVE  GONE  INTO  THIS  IS  I  WANT 
ANYBODY  REVIEWING  THIS  TO  UNDERSTAND  THE  BASIS  FOR  ME  ENTER¬ 
TAINING  THIS  MOTION  AND  SOME  OF  THE  REASONING. 

NOW,  WE  NOW  HAVE  ANOTHER  THIRD  PARTY  COMING 
IN,  WHETHER  OR  NOT  LEGITIMATELY  INTERESTED  REMAINS  TO  BE 
SEEN,  BY  THE  NAME  OF  MR.  YANNY .  AND  HE  IS  SEEKING  ANOTHER 
LITTLE. BIT  OF  NON-CONFIDENTIALITY. 

WHAT  HAPPENS  IS  WHEN  ONE  PARTY  COMES  IN  — 

AND  THIS  HAPPENED  IN  CORYDON;  CORYDON  CAME  IN  AND  SAID 
WE  WANT  TO  SEE  THESE  FILES  BECAUSE  THEY  ARE  ESSENTIAL  TO  OUR 
LITIGATION.  AND  THAT  WAS  DETERMINED  TO  BE  VALID. 

BUT  THEN  WE  GOT  TO  THE  POINT,  HOW  DO  WE  KEEP 
TRACK  OF  THIS  LITTLE  BIT  OF  CONFIDENTIALITY? 
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IN  OTHER  WORDS,  CORYDON  CAN  GET  IT;  CORYDON'S 
COUNSEL  CAN  GET  IT;  COUNSEL'S  COUNSEL  CAN  GET  IT;  CORYDON'S 
COUNSEL'S  EXPERT  CAN  GET  IT;  CORYDON'S  FAMILY  CAN  GET  IT; 
CORYDON  CAN  OFFER  IT  IN  EVIDENCE  IN  THE  TRIAL.  BUT  ALL  OF 
THESE  PEOPLE  ARE  SUPPOSED  TO  MAINTAIN  IT  IN  CONFIDENCE; 

IN  MY  EXPERIENCE,  THAT  IS  THE  KIND  OF  ORDER 
THAT  I  WOULD  NOT  ISSUE  BECAUSE  IT  INVOLVES  TOTAL  AMBIGUITY 
AND  JUST  WHEN  IS  SOMEBODY  VIOLATING  IT? 

AND  IT  IS  AN  INVITATION  FOR  ENDLESS  COURT 
SUPERVISION  OF  AN  ALMOST  UNSUPERV I SORABLE  SITUATION  BECAUSE 
ONCE  YOU  MAKE  SOMETHING  UNCONF 1  DENT  I AL ,  ONCE  YOU  UNSEAL  A 
FILE,  THEN  IT  IS  OUT  IN  THE  PUBLIC  AND  THOSE  PEOPLE  ARE 
ALLOWED  TO  USE  IT  AND  TO  DISCLOSE  IT  TO  OTHER  PEOPLE.  AND 
THOSE  OTHER  PEOPLE  MAKE  USE  IT  OR  DISCLOSE  IT  TO  OTHER 
PEOPLE  AND  THEN  YOU  REALLY  BREAK  THE  BARRIER  OF  THE  SEAL. 

YOU  REALLY  BREAK  THE  BARRIER  OF  IT  BEING  CONFIDENTIAL  FROM 
A  PRACTICAL  STANDPOINT. 

AND  A  JUDGE  SITTING  IN  WRITS  AND  RECEIVERS 
WOULD  NEVER  ISSUE  THAT  KIND  OF  ORDER  IN  MY  OPINION  BECAUSE 
THEY  WOULD  BE  ENGAGING  IN  AN  ACTIVITY  WHICH  WOULD  NEVER  END 
AND  COULD  NEVER  BE  SATISFACTORILY  PERFORMED  BECAUSE  THERE 
WILL  BE  PEOPLE  COMING  IN  AND  SAY,  WELL,  I  GOT  THIS,  BUT  I 
GOT  IT  FROM  MR.  X.  AND  THEN  YOU  WOULD  HAVE  TO  FIND  OUT  WHERE 
X  GOT  IT.  AND  X  GOT  IT  FROM  Y.  AND  MAYBE  Y  GOT  IT  FROM 
MR.  CORYDON. 

SO  I  DETERMINED  IN  RESPONSE  TO  THE  MOTION  -- 
AND  IT  WAS  RELIEF  BEYOND  WHAT  WAS  ASKED  FOR,  BUT  IT  WAS  THE 
ONLY  PRACTICAL  RELIEF  THAT  I  THOUGHT  COULD  BE  GIVEN. 
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NOW,  THE  APPELLATE  COURT  HAS  FASHIONED  A  MORE 
LIMITED  RELIEF.  AND  I  THINK  THIS  PROCEEDING,  BOTH  BY 
MR.  —  THE  RESPONSE  BY  MR.  ARMSTRONG  AND  THE  OVERTURE  BY 
MR.  YANNY  REFERRING  TO  ALL  OF  THESE  DOCUMENTS  THAT  ARE 
SUPPOSEDLY  CONFIDENTIAL  IS  AN  OUTGROWTH  OF  THE  SUPPOSED 
LITTLE  BIT  OF  UNCONFIDENTIALITY  THAT  WAS  ISSUED  BY  THE 
DIVISION  III. 

SO  IF  WE  HAVE  NOW  A  LITTLE  BIT  MORE  OF  UNCON¬ 
FIDENTIALITY,  YOU  EVENTUALLY  GET  TO  WHERE  TWO  OR  THREE 
LITTLE  BITS  IS  IN  EFFECT  100  PERCENT  OF  UNCONFIDENTIALITY. 

THIS  IS  ALL  BACKGROUND.  AND  WE  ARE  NOW  GOING 
TO  GET  TO  THE  MOTIONS.  AND  THE  MOTIONS  ARE  A  LITTLE  BIT 
EASIER  ONCE  YOU  GET  TO  THE  MERITS  OF  THEM  BECAUSE  THE  FIRST 
MOTION  RELATES  TO  THIS  ORDER  OF  JUDGE  BRECKENRIDGE  OF 
DECEMBER  11,  1986  WHEREIN  HE  WAS  GIVEN  A  STIPULATED  SEALING 
ORDER.  THAT  IS  THE  TITLE  OF  IT.  AND  THERE  ARE  FOUR 
PARAGRAPHS.  AND  EACH  OF  THEM  RELATES  TO  WHAT  THE  PARTIES 
HAVE  AGREED  TO. 

ONE  OF  THE  AGREEMENTS  IS,  "IT  IS  AGREED 
BETWEEN  THE  PARTIES  THAT  SHOULD  THE  COURT  REQUIRE  A  MOTION 
FOR  ANY  FURTHER  PLEADING  TO  EFFECTUATE  AND  SIGN  THIS 
STIPULATED  SEALING  ORDER,  THE  PARTIES  WILL  JOINTLY  COMPLY 
WITH  THE  COURT'S  FURTHER  ORDERS,  IF  ANY.” 

I  UNDERSTAND  THAT  THERE  WERE  NONE. 

THE  SECOND  PARAGRAPH  IS,  "THE  ENTIRE  REMAINING 
RECORD  OF  THIS  CASE  SAVE  ONLY  THIS  ORDER,  THE  ORDER  OF 
DISMISSAL  OF  GOOD  FAITH  AND  ANY  ORDERS  NECESSARY  TO  EFFEC¬ 
TUATE  THIS  ORDER  AND  THE  ORDER  OF  DISMISSAL  ARE  AGREED  TO 
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BE  PLACED  UNDER  THE  SEAL  OF  THE  COURT." 

NOW,  JUDGE  BRECKENRIDGE  SIGNED  AT  THE  END 
UNDER  "IT  IS  SO  ORDERED"  AND  THAT  HAS  BEEN  TAKEN  AS  AN  ORDER 
SEALING  THE  FILES. 

AS  I  UNDERSTAND  IT,  THE  ACTUAL  SETTLEMENT 
AGREEMENT  WAS  NEVER  FILED,  ALTHOUGH  IT  WAS  ORDERED  TO  BE 
FILED.  SO  JUDGE  BRECKENRIDGE  DID  NOT  HAVE  BEFORE  HIM  A 
BASIS  FOR  THE  OTHER  AGREEMENT  REACHED  THAT  LED  TO  THIS 
CRYPTIC  STIPULATED  ORDER.  AND,  IN  EFFECT,  NOW  THE  CHURCH 
COMES  WITH  THEIR  MOTION  AND  NOW  FILES  THE  AGREEMENT. 

THIS  MOTION  IS  DIRECTED  TO  MR.  ARMSTRONG  WHO, 
OBVIOUSLY,  IS  PRIVY  TO  THE  AGREEMENT. 

THERE  WAS  FILED  A  .VIDEOTAPE  OF  THE  SIGNING, 
WHICH  I  HAVE  VIEWED  AND  WHICH  I  MAKING  A  PART  OF  THIS  RECORD 
SO  THAT  THAT  IS  AVAILABLE  TO  ANYONE  REVIEWING  THIS  PROCEDURE. 

AND  I  WOULD  HOPE  THAT  ANYONE  REVIEWING  THIS 
PROCEDURE  WOULD  VIEW  THAT  TAPE  BECAUSE  THAT  SHOWS  THE 
PROCESS  THAT  IS  FAIRLY  COMMON  IN  REACHING  THESE  AGREEMENTS. 

IT  IS  A  HOTEL  ROOM.  THERE  IS  JUST  THE  PARTIES 
INVOLVED  AND  THEIR  LAWYERS.  AND  FOR  THAT  TO  BE  THE  BASIS 
FOR  A  COURT  ORDER.  THAT  IS  AFTER  A  CERTAIN  PERIOD  OF  TIME 
UNATTACKABLE  BY  THIRD  PARTIES  IS  REALLY  NOT  WHAT  I  THINK  WAS 
INTENDED  BY  DIVISION  III  WHEN  THEY  WROTE  THAT  OPINION.  AND 
THAT  WAS  THE  BASIS  FOR  MY  ORDER  WHEN  I  WAS  PRESENTED  WITH 
JUDGE  BRECKENRIDGE' S  FUNCTION,  SINCE  HE  WAS  RETIRED. 

NOW,  BASICALLY,  BEFORE  WE  GET  TO  THE  MERITS 
OF  THE  MOTION  --  AND  I'LL  JUST  SAY  THAT  IT  APPEARS  THAT 
THERE  IS  NO  CONTEST  THAT  THE  ACTS  CHARGED  WERE  COMMITTED  BY 
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MR.  ARMSTRONG.  IN  THE  RESPONSE  THERE  IS  NO  CONTEST  ON  THAT. 
BUT  THERE  IS  A  QUESTION  AS  TO  THE  COURT'S  AUTHORITY  TO  ISSUE 
IN  EFFECT  AN  INJUNCTION  ENFORCING  AN  AGREEMENT  AND  TO  AWARD 
ARTIFICIAL  DAMAGES  AS  AGREED  TO  IN  THE  AGREEMENT. 

IN  MY  EXPERIENCE  ALSO  COURTS  ARE  LOATHE  TO 
ISSUE  INJUNCTIONS  ENFORCING  CONTRACTS  UNLESS  THERE  ARE  A 
LOT  OF  FACTORS  SHOWN.  AND  THAT  IS  A  WEIGHING  PROCESS. 

THERE  IS  A  QUESTION  WHETHER  OR  NOT  UNDER 
664.6  I  EVEN  HAVE  JURISDICTION  TO  DO  IT.  I  THINK  THAT 
TECHNICALLY  SINCE  THERE  WAS  AN  AGREEMENT  IN  WRITING  THAT 
SETTLED  A  CASE  OR  A  PART  THEREOF  THERE  IS  JURISDICTION. 

BUT  I  BELIEVE  THAT  IN  VIEW  OF  THE  WAY  THIS  ALL  EVOLVED,  YOU 
KNOW,  IN  A  HOTEL  ROOM  RATHER  THAN  A  COURTROOM,  THAT  IT  WOULD 
BE  ENCUMBENT  UPON  ME  WERE  I  TO  ISSUE  INJUNCTIVE  RELIEF  TO 
HAVE  A  HEARING  AS  EXTENSIVE  AS  I  WOULD  HAVE  IF  THIS  CAME 
INTO  A  WRITS  AND  RECEIVERS  DEPARTMENT  WHEREIN  SOMEONE  HAD 
ENTERED  INTO  AN  AGREEMENT  AND  THEY  WANTED  AN  INJUNCTION 
BASED  UPON  THAT  AGREEMENT. 

AND  THAT  INVOLVES  ALL  OF  THE  ISSUES  THAT  ARE 
INVOLVED  WHEN  INJUNCTIONS  ARE  TO  BE  ISSUED,  INCLUDING  THE 
CIRCUMSTANCES  INVOLVED  IN  ENTERING  INTO  THE  AGREEMENT,  THE 
EQUITAflsf  CONCEPT  OF  UNCLEAN  HANDS,  THE  PUBLIC  POLICY 
CONCERNING  ANY  OF  THE  PROVISIONS  SOUGHT  TO  BE  ENFORCED. 

THESE  ARE  ALL  ARGUED  ABOUT  IN  YOUR  PAPERS.  BUT  I  THINK  THAT 
YOU  ARE  ALL  ASSUMING  THAT  I  KNOW  MORE  THAN  I  DO  REALLY  KNOW 
FROM  AN  EVIDENTIARY  STANDPOINT. 

SO  MY  TENTATIVE  RULING  IS  TO  SET  THIS  FOR  AN 
EVIDENTIARY  HEARING  AND  DETERMINE  THIS  ON  ITS  MERITS. 
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I  REALLY  CAN'T  DETERMINE  IT  FROM  THE  ARGUMENTS 
SUBMITTED  SO  FAR. 

AS  FAR  AS  THE  GRANTING  OF  AN  ORDER  OR  JUDGMENT 
ASSESSING  $100,000  IN  DAMAGES  PURSUANT  TO  THE  $50,000  DAMAGE 
PROVISIONS,  I  ALSO  THINK  THAT  SHOULD  BE  THE  SUBJECT  OF-  A 
HEARING  BECAUSE  FROM  WHAT  I  CAN  TELL  THE  SPECIFIC  CONDUCT 
WHICH  IS  CHARGED,  ACTING  AS  A  PARALEGAL  FOR  MR.  YANNY  IN  THE 
AZNARAN  VS.  CHURCH  — 

MR.  YANNY:  EXCUSE  ME.  AND  DECLARATION  OF  MR.  YANNY 
IN  THE  CHURCH  OF  SCIENTOLOGY  VS.  YANNY  IN  OPPOSITION  TO  A 
RESTRAINING  ORDER  THAT  THEY  SOUGHT. 

THE  COURT:  AND,  THIRD,  HELPING  FORD  GREENE  AS  A 
PARALEGAL,  WHICH  IS,  EVIDENTALLY,  STILL  GOING  ON  IN 
CONNECTION  WITH  THE  SERVICES  THAT  MR.  GREENE  IS  PROVIDING 
TO  THE  PLAINTIFF  AZNARAN. 

AND,  FOURTH,  THE  DECLARATION  OF  AUGUST  26, 

1991  OF  ARMSTRONG  FOR  AZNARAN. 

THOSE  ARE  BREACHES  OF  THE  LANGUAGE  OF  THE 
AGREEMENT  WHICH  IS  VERY  BROAD  AND  UNCLEAR  IN  SOME  RESPECTS 
AND  SPECIFICALLY  WHEN  YOU  ARE  TRYING  TO  ENFORCE  IT  BY  WAY 
OF  THIS  KIND  OF  PROVISION. 

BUT  TO  READ  THE  WHOLE  AGREEMENT,  YOU  COME  UP 
WITH  A  WONDERMENT  AS  TO  WHAT  WAS  MUTUAL  ABOUT  IT;  IN  OTHER 
WORDS,  IT  STARTS  OUT  BY  SAYING,  "THIS  MUTUAL  RELEASE  OF  ALL 
CLAIMS  ...  "  BUT  ALL  THE  RELEASES  ARE  BY  ARMSTRONG. 

AND  YOU  ALSO  WONDER  TO  WHAT  EXTENT  OFFERING 
ASSISTANCE  !S  A  TERM  THAT  IN  EFFECT  WOULD  BE,  IF  ORDERED  -- 
WOULD  BE  A  TERM  THAT  ANY  COURT  WOULD  PUT  IN  ITS  ORDER. 
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THE  AGREEMENT  ITSELF,  INCIDENTALLY,  WAS  NOT 
SUBMITTED  TO  JUDGE  BRECKENRIDGE  WITH  A  LITTLE  "SO  ORDERED" 

AT  THE  BOTTOM.  AND  I  DON'T  BELIEVE  THE  AGREEMENT,  THE 
PERFORMANCE  OF  THE  AGREEMENT  TO  THIS  DATE  HAVE  EVER  BEEN 
ORDERED  PERFORMED. 

SO  YOU  ARE  NOW  SEEKING  THIS  COURT  TO  IN  EFFECT 
SAY  "SO  ORDERED"  AND,  MORE  SPECIFICALLY,  TO  SPECIFICALLY 
ENJOIN  CERTAIN  CONDUCT  BASED  UPON  THE  AGREEMENT. 

THAT  REALLY  REQUIRES  A  JUDICIAL  PROCEEDING, 

NOT  THE  ONE  ON  THE  TAPE. 

NOW,  THAT  BEING  THE  CASE,  WE  TURN  QUICKLY  TO 
MR.  YANNY  BECAUSE  IT  IS  NOON.  AND  MR.  YANNY  HAS  NOT  FILED 
A  COMPLAINT  IN  INTERVENTION. 

DO  YOU  WANT  TO  ARGUE  THIS  FIRST? 

MR.  HERTZBERG:  THESE  ARE  TWO  SEPARATE  MATTERS,  YOUR 

HONOR . 

THE  COURT:  I  JUST  WANTED  TO  GIVE  YOU  WHERE  I  AM  GOING 

BECAUSE  I  DON'T  THINK,  TECHNICALLY,  MR.  YANNY  IS  SEEKING  ANY 
RELIEF  AGAINST  EITHER  OF  THE  PARTIES.  WHAT  I  THINK  HE  IS 
DOING  IS  SEEKING  AN  OPPORTUNITY  TO  BE  HEARD  IN  CONNECTION 
WITH  JUDGE  BRECKENRIDGE' S  ORDER  ORDERING  THE  FILE  SEALED. 

AND  UNDCR  MY  VIEW,  THAT  IS  NOT  INTERVENING  IN  THE  ACTION.  IT 
COULD  BE  THE  L . A .  TIMES  OR  THE  SAN  DIEGO  PRESS  TELEGRAM, 

IF  THAT  IS  THE  RIGHT  NAME;  IT  COULD  BE  ANY  LEGITIMATELY 
INTERESTED  PARTY  AND  THEY  WOULDN'T  HAVE  TO  INTERVENE  IN  THE 
ACTION.  THEY  COULD  JUST  SIMPLY  SEEK  BY  WAY  OF  ANY  REASONABLE 
NOTICE  OR  MOTION  A  RELAXATION  OR  VACATION  OF  THE  HEALING 


ORDER  . 
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SO  BASICALLY  I  DON'T  THINK  IT  IS  THAT  SIGNI¬ 
FICANT  WHETHER  HE  IS  ALLOWED  TO,  QUOTE,  INTERVENE  OR  NOT. 

I  AM  GOING  TO  HEAR  FROM  ANYBODY  THAT  WANTS  TO  --  I  THINK 
I 'M  REQUIRED  TO. 

THE  THIRD  DISTRICT  COMMENT  SAID  THAT  TIME  HAS 
RUN.  TIME  HAS  RUN  UNDER  473  FOR  THE  PARTIES  TO  DO  IT,  BUT 
I  DON'T  THINK  IT  HAS  RUN  FOR  THIRD  PARTIES  THAT  WEREN'T  EVEN 
PARTIES  THEN  SUCH  AS  CORYDON  OR  YANNY  OR  ANYONE  ELSE, 
INCLUDING  THE  MEDIA  TO  SEEK  THAT  FILE  TO  BE  UNSEALED  EITHER 
TOTALLY  OR  PARTIALLY.  AND  THAT  IS  WHAT  IS  NOW  BEING  SOUGHT 
AND  THEREFORE  I  DON'T  KNOW  WHETHER  IT  IS  CALLED  AN  INTERVEN¬ 
TION. 

BUT  HE  IS,  CERTAINLY,  ENTITLED  TO  SEEK  AN 
ALTERATION  OF  THE  COURT'S  ORDER  SEALING  THE  FILE  AND  THERE¬ 
FORE  I  DON'T  THINK  IT  IS  A  REAL  MOTION. 

I  THINK  HE  CAN  JUST  DO  IT.  HE  IS  A  MEMBER  OF 
THE  PUBLIC  AND  HE  IS  ENTITLED  TO  BE  HEARD. 

MR.  YANNY:  JUST  FOR  THE  RECORD,  THE  OPINION  OF  THE 

COURT  OF  APPEAL  ITSELF  USES  THE  LANGUAGE  THAT  CORYDON 
INTERVENED  IN  THE  OPINION. 

I  WOULD  NOTE  FOR  THE  RECORD  THAT  CORYDON  ALSO 
FILED  MO  COMPLAINT. 

THE  COURT:  THERE  IS  ANOTHER  EXAMPLE.  WE  ARE  JUST 
TALKING  ABOUT  TECHNICALITIES. 

MR.  HERTZBERG:  JUDGE,  MAY  I  ADDRESS  THE  MOTION  THAT 
WAS  THE  PRIMARY  MOTION  IN  FRONT  OF  THIS  COURT? 

AND  UNLESS  THE  ANCILLARY  AND  WE  WOULD  VIEW 
SUBSIDIARY  SIDE  SHOW  OF  THE  YANNY  MOTION  WAS  THE  ONLY  MOTION 
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BEFORE  THIS  COURT,  THIS  ACTION  WAS,  AND  THE  PROCEEDING 
BEFORE  YOUR  HONOR  WAS  INITIATED  BY  OUR  MOTION,  ONE  WE  TAKE 
VERY  SERIOUSLY,  TO  ENFORCE  THE  SETTLEMENT  AGREEMENT.  AND 
THAT  IS  BETWEEN  THE  MOVING  PARTIES  AND  MR.  ARMSTRONG, 

SITTING  OVER  IN  THE  CORNER  THERE. 

AND  I  AM  NOT  GOING  TO  ADDRESS  THE  YANNY  MATTER. 
MR.  DRESCHER  WILL  ADDRESS  THAT.  THAT  IS  A  SEPARATE  MATTER 
INSOFAR  AS  THE  COURT  CONSTRUES  IT  AS  A  MOTION  TO  SEEK  ACCESS 
TO  THE  COURT  FILES.  WE  CONSIDER  IT  STRICTLY  SEPARATE  AND 
APART  FROM  THIS  EXTREMELY  SERIOUS  MATTER  OF  THE  ONGOING 
BREACHES  OF  A  SETTLEMENT  AGREEMENT  WHICH  WAS  BEFORE  JUDGE 
BRECKENRIDGE,  NOT  JUST  ANY  HOTEL  ROOM,  YOUR  HONOR. 

THE  COURT:  WE'LL  GET  BACK  TO  THAT.  BUT  WHAT  I  DIDN’T 
QUITE  SAY  WAS  THAT  THE  FOUR  BREACHES  THAT  ARE  ASSERTED  AND, 
EVIDENTLY,  NOT  DENIED  AS  CONDUCT  IN  ORDER  TO  DETERMINE 
WHETHER  OR  NOT  IT  IS  APPROPRIATE  TO  AWARD  $50,000  IN  HOW 
THEY  ARE  CHARACTERIZED  AS  TWO  FOR  EACH  OR  $100,000;  YOU 
WOULD  THEN  HAVE  TO  GET  INTO  WHETHER  OR  NOT  THOSE  WERE 
ARBITRARY  PENALTIES  OR  WHETHER  OR  NOT  THEY  BARE  SOME 
REASONABLE  RELATIONSHIP  TO  THE  ACTUAL  DAMAGE  SUFFERED. 

NOBODY  HAS  ARGUED  THAT.  I  CAN'T  TELL  WHAT 
MONETARY  DAMAGES  WOULD  FLOW  FROM  THESE  BREACHES  THAT  ARE  NOW 
ASSERTED.  SO,  AGAIN,  WE  NEED  AN  EVIDENTIARY  HEARING  IF  WE 
ARE  GOING  TO  HAVE  A  COURT  ORDER  ON  THESE  SUBJECTS. 

MR.  HERTZBERG:  MAY  I  ADDRESS  THIS  BRIEFLY,  YOUR  HONOR? 

THERE  ARE  CERTAIN  THINGS  YOUR  HONOR  HAS  SAID. 

WE  HAVE  WAITED  FOR  A  CHANCE  TO  GIVE  YOUR  HONOR  AN  ORIENTATION. 

THERE  ARE  SEVERAL  THINGS  YOUR  HONOR  HAS  SAID 


1 

2 

3 

4 

c 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


16 


THAT  I  THINK  EITHER  MISPERCEIVE  OR  DON'T  COMPLETELY  COVER 
THE  SITUATION  THAT  IS  BEFORE  YOU  TODAY. 

THE  COURT:  IT  IS  SEVEN  OR  EIGHT  MINUTES  AFTER  NOON. 

WHY  DON'T  WE  RESUME  AT  2  O'CLOCK?  BECAUSE  I  AM  NOT  ONLY 
WILLING,  BUT  I  AM  ANXIOUS  TO  HEAR  YOUR  RESPONSE  TO  TH  I'S 
ANALYSIS.  AND  I  DON'T  THINK  WE  CAN  GIVE  IT  JUSTICE  AT  THIS 
TIME. 

MS.  PLEVIN:  YOUR  HONOR,  WITH  RESPECT  TO  THAT,  THAT 
WOULD  BE  VERY  ACCEPTABLE  AS  FAR  AS  I  AM  CONCERNED  ON  BEHALF 
OF  MR.  ARMSTRONG.  WE'LL  NEED  AND  REQUEST  THIS  TIME  TO 
ADDRESS  THESE  ISSUES:  NUMBER  ONE,  PERHAPS  IT  IS  ONLY  FOR 

THE  RECORD,  BUT  I  THINK  IT  IS  IMPORTANT.  I  DON’T  THINK 
664.6  APPLIES  IN  THE  C I RCUMSTANCE  AT  ALL.  THERE  WAS  NO 
JUDGMENT  ENTERED.  IT  WAS  A  DISMISSAL.  SO  THE  ISSUE  AS  TO 
WHETHER  THERE  IS  JURISDICTION  MUST  FLOW  ONLY  FROM  127(A)4. 
664.6  WAS  NEVER  UTILIZED  IN  THIS  MATTER  AND  THERE  IS  NO 
JUDGMENT.  THERE  WAS  NO  ORDER  DISMISSING  THE  ACTION  AND  THAT 
IS  NOT  CONTEMPLATED  AS  A  BASIS  FOR  CONTINUING  JURISDICTION 
UNDER  664.6. 

MR.  HERTZBERG:  I  THOUGHT  I  HAD  THE  FLOOR  HERE,  YOUR 

HONOR . 

fHE  COURT:  THIS  IS  A  PREVIEW  OF  WHAT  WE’LL  DO  LATER. 

BUT  I  THINK  664.6  CONTEMPLATES  A  DIFFERENT 
KIND  OF  SITUATION  WHERE  IN  EFFECT  THE  COURT  IS  ASKED  TO 
ENTER  A  JUDGMENT  WHERE  THE  PARTIES  HAVE  AGREED  UNDER  CERTAIN 
CIRCUMSTANCES  A  JUDGMENT  WOULD  FLOW  FROM  CONDUCT;  THAT  IS 
WHY  I  AM  SAYING  THIS  DOESN'T  —  MAYBE  YOUR  ARGUMENT  IS  IF 
THEY  EVER  HAVE  A  HEARING,  IT  SHOULD  BE  AFTER  FILING  A 
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COMPLAINT;  IS  THAT  IT? 

MS.  PLEVIN:  ESSENTIALLY,  YOUR  HONOR,  OUR  ARGUMENT  IS 
THERE  IS  NO  CONTINUING  JURISDICTION  AT  ALL. 

THE  COURT:  I  REMEMBER  THAT  ARGUMENT;  EITHER  I  HAVE 

NO  JURISDICTION  OR  I  HAVE  SOME  JURISDICTION  THAT  I  WOULD 
EXERCISE  IN  A  JUDICIAL  MANNER  RATHER  THAN  AS  A  RUBBER  STAMP. 

MR.  PLEVIN:  IF  WE  GO  FORWARD,  YOUR  HONOR,  WE’LL  NEED 
ANCILLARY  ASSISTANCE  FROM  THE  COURT  WITH  RESPECT  TO  EVIDEN¬ 
TIARY  MATTERS  THAT  WE'LL  NEED  FOR  THE  HEARING  THAT  WE'LL 
NEED  ORDERED  PRODUCED  BY  THE  OTHER  SIDE. 

THE  COURT:  WE'LL  RETURN  HERE  AT  2:30  AND  WE’LL  BE  IN 
RECESS  UNTIL  2:30. 

CAT  12:10  P.M.  THE  LUNCHEON  RECESS  WAS 
TAKEN  UNTIL  2:30'  P.M.  OF  THE  SAME  DAY.) 
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LOS  ANGELES,  CALIFORNIA;  MONDAY,  DECEMBER  23,  1991;  2:45  P.M. 
DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 

(APPEARANCES  AS  HERETOFORE  NOTED.) 

THE  COURT:  WE’LL  BE  BACK  ON  THE  RECORD  IN  THE  CHURCH 
OF  SCIENTOLOGY  VERSUS  ARMSTRONG. 

YOU  MAY  PROCEED. 

MR.  HERTZBERG:  THANK  YOU,  YOUR  HONOR. 

I  WANT  TO  ADDRESS  YOUR  OBSERVATIONS  FROM  THIS 

MORNING . 

FIRST  I  WANT  TO  JUST  CLARIFY  TWO  MATTERS  IN 
TERMS  OF  THE  ANALYSIS;  ONE,  I  AM  ADDRESSING  SOLELY  THE 
ORIGINAL  MOTION  IN  THIS  COURT  BROUGHT  BY  THE  MOVING  PARTIES 
TO  ENFORCE  THE  SETTLEMENT  AGREEMENT  AGAINST  MR.  ARMSTRONG. 

THE  COURT:  THAT  MOTION  SEEKS  TWO  THINGS:  IT  SEEKS 

AN  INJUNCTION  AND,  IN  EFFECT,  TURNING  THE  AGREEMENT  INTO  A 
COURT  ORDER;  RIGHT? 

MR.  HERTZBERG:  I  DON'T  KNOW  IF  IT  MEANS  TURNING  IT 

INTO  A  COURT  ORDER.  IT  MEANS  EXCERCISING  THE  JURISDICTION 
WHICH  THIS  COURT  RESERVED  BY  AN  ORDER  OF  DECEMBER  1 1TH 
OVER  ENFORCEMENT  OF  THE  SETTLEMENT  AGREEMENT. 

THE  COURT:  WHATEVER.  I  MEAN  THE  EFFECT  WOULD  BE  A 
COURT  ORDER  REQUIRING  MR.  ARMSTRONG  NOT  TO  BREACH  THE 
AGREEMENT . 

MR.  HERTZBERG:  CERTAIN  PROVISIONS  OF  THE  AGREEMENT; 
ABSOLUTELY . 

THE  COURT:  JUST  CERTAIN  ONES.  AND  ALSO  IT  SEEKS  AS  A 
SECOND  MATTER  A  MONEY  DAMAGE  AWARD  EITHER  BY  WAY  OF  A 
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JUDGMENT  OR  VERDICT  AS  DAMAGES  FOR  BREACH. 

MR.  HERTZBERG:  TO  CLARIFY,  THOSE  TWO  ARE  NOT  CO¬ 
EXTENSIVE  BECAUSE  THE  LIQUIDATED  DAMAGES  PROVISION  OF  THE 
SETTLEMENT  AGREEMENT  COVERS  CERTAIN  KINDS  OF  BREACHES. 

AND  WE  ARE  TALKING  IN  OUR  MOVING  PAPERS  ABOUT  MULTIPLE 
BREACHES  ON  MULTIPLE,  ONGOING  OCCASIONS.  AND  WE  ARE  ASKING 
FOR  LIQUIDATED  DAMAGES  ONLY  IN  TWO  SPECIFIC  INSTANCES,  THOSE 
BREACHES  WHERE  WE  FOUND  IT  CAME  WITHIN  THE  TERMS  OF  THE 
CONTRACT  IN  WHICH  LIQUIDATED  DAMAGES  COMES  IN. 

BUT  QUITE  INDEPENDENTLY  FROM  THAT,  YOUR 
HONOR  —  AND  THIS  IS  THE  POINT  I  WANTED  TO  CLARIFY  —  THERE 
ARE  BREACHES  THAT  ARE  NOT  COMPENSIBLE  BY  LIQUIDATED  DAMAGES 
THAT  WE,  NONETHELESS,  FEEL  THAT  WE  ARE  NOW  PRESENTLY 
ENTITLED  TO  INJUNCTIVE  RELIEF. 

I  WANTED  TO  ADDRESS  YOUR  TENTATIVE  FROM  THIS 
MORNING  IN  WHICH  YOU  SUGGEST  THERE  ARE  REASONS  TO  HOLD  A 
HEARING.  I  WOULD  LIKE  TO  CONVINCE  YOU,  IF  I  CAN, 

THAT  THERE  ARE  NO  SUCH  REASONS. 

LET'S  START  FROM  THIS  PROSPECT  I VELY . 

AS  YOUR  HONOR  RECOGNIZED  AND  ARTICULATED 
BETTER  THAN  I  COULD  THIS  MORNING,  THE  FACTS  ARE  CONCEDED 
HERE  WITH  RESPECT  TO  THE  BREACHES.  THAT  IS  TO  SAY  -- 

THE  COURT:  WHAT  I  SAID  WAS  IT  IS  NOT  DISPUTED  THAT 
THE  CONDUCT  COMPLAINED  OF  WAS  ENGAGED  IN.  THEY,  OBVIOUSLY, 
ASSERT,  A  VARIETY  OF  ASSERTIONS,  AS  TO  WHY  THOSE  SHOULD  NOT 
BE  DEEMED  --  ACTUALLY,  IT  IS  A  TWO-FOLD  —  THREE-FOLD  THING: 

A,  WHY  THEY  SHOULD  NOT  BE  DEEMED  BREACHES. 

B,  THAT  IF  THEY  ARE  BREACHES,  THEY  SHOULD 

i 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


20 


BE  EXCUSED. 

SEE,  THE  COURT  HAS  NO  JURISDICTION  TO  DETERMINE 

IT  ANYWAY. 

MR.  HERTZBERG:  AND  I  WANTED  TO  INDICATE  IN  MY  PRESEN¬ 
TATION,  IF  I  CAN  JUST  PROCEED  IN  AN  ORDERLY  FASHION,'  THOSE 
ARE  LEGAL  ISSUES,  NOT  FACTUAL  ISSUES;  THAT  THE  POINT  OF 
DEPARTURE  IS  THAT  WE  SUBMITTED  PAPERS  TO  THIS  COURT  IN  WHICH 
WE  DOCUMENTED  WHAT  WE  FELT  WAS  AN  UNCONTROVERTED,  UNCONTRO¬ 
VERTIBLE  PATTERN  OF  BREACHES  OF  THE  AGREEMENT. 

AND  THERE  IS  NO  RESPONSE  TO  THOSE  ALLEGATIONS. 

IN  OTHER  WORDS,  MR.  ARMSTRONG  HAS  NOT  DISPUTED 
THAT  HE  DID  WHAT  WE  SAID  HE  DID.  THAT  IS  THE  FIRST  PART. 

AND  THAT  WHAT  WE  SAY  AND  OUR  POSITION  IS  THAT 
IF  GIVEN  THAT  HE  DID  WHAT  HE  SAID  HE  DID,  THOSE  WOULD 
VIOLATE  THE  PROVISIONS  OF  THE  SETTLEMENT  AGREEMENT  IF  IT 
WERE  OTHERWISE  ENFORCEABLE. 

ALL  RIGHT.  IT  DOESN'T  DISPUTE  THAT  THE 
LANGUAGE  OF  THE  AGREEMENT  —  HE  IS  NOT  CONCEDING  THAT  IT 
SHOULD  BE  APPLIED,  BUT  HE  DOES  NOT  —  AND  THIS  IS  IMPORTANT 
--  DISPUTE  THAT  IF  THE  AGREEMENT  IS  ENFORCEABLE,  THAT  WHAT 
HE  DID  COMES  WITHIN  THE  PROHIBITIONS  OF  THE  SECTIONS  OF  THE 
AGREEMENT  THAT  WE  ENUMERATE. 

TAKING  THOSE  THINGS  AS  A  POINT  OF  DEPARTURE 
AND,  OF  COURSE,  THAT  IS  A  MAJOR  AREA  IN  WHICH  THERE  IS  NO 
FACTUAL  DISPUTE  AND  WHERE  THERE  CANNOT  BE  A  JUSTIFICATION 
FOR  A  HEARING,  I  WILL  TURN  TO  THE  THREE  CIRCUMSTANCES  OR 
THREE  AREAS  WHICH  YOUR  HONOR  IDENTIFIED  BEFORE  LUNCH  WHICH 


YOU  SAID  WARRANTED  A  HEARING. 
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THE  FIRST  YOU  SAID  WERE  THE  CIRCUMSTANCES  OF 
THE  ENTRY  INTO  THE  AGREEMENT. 

I  WOULD  SUBMIT  TO  YOUR  HONOR  THAT  DOESN'T 
MERIT  A  HEARING  INSOFAR  AS  MR.  ARMSTRONG  HAS  RAISED  AN 
ARGUMENT  NOT  DISPUTING  THE  FACT,  BUT  RATHER,  DISPUTING’ 
WHETHER  THE  CONTRACT  IS  ENFORCEABLE  BECAUSE  OF  ALLEGED  LACK 
OF  RECIPROCITY  OR  MUTUALITY.  THAT  IS  FUNDAMENTALLY  A  LEGAL 
ARGUMENT;  FURTHERMORE  — 

THE  COURT:  JUST  A  MOMENT. 

AS  I  UNDERSTAND  IT,  IT  IS  A  LITTLE  HARD  TO 
FOLLOW  BECAUSE  IT  IS  PRESENTED  A  LITTLE  BIT  CRYPTICALLY. 

BUT  THE  LACK  OF  RECIPROCITY  IS  PRESENTED, 

AS  I  UNDERSTAND  IT,  IN  LIGHT  OF  THE  AMBIGUITY  OF  THE 
AGREEMENT  AND  THE  DURESS  ARGUMENT;  IN  OTHER  WORDS,  THE 
AMBIGUITY  GOES  TO  WHETHER  OR  NOT  IT  IS  APPROPRIATE  TO  HAVE 
A  COURT  ORDER  LIMITING  THE  AGREEMENT. 

MR.  HERTZBERG:  MAY  I  RESPOND  TO  THAT,  YOUR  HONOR? 

FIRST  OF  ALL,  INSOFAR  AS  HE  IS  ARGUING 
THAT  YOUR  HONOR  SHOULD  IMPLY  TERMS  THAT  ARE  NOT  ON  THE 
PLAIN  FACE  OF  THE  CONTRACT,  IN  OTHER  WORDS,  THAT  -- 

THE  COURT:  LET  ME  SAY  I  AGREE  WITH  YOU.  I  DIDN'T  GET 
A  CHANCE  TO  COMPLETELY  INDICATE  MY  THINKING.  BUT  IF  THERE 
IS  A.--  YOU  KNOW,  AT  THIS  STAGE  I  AM  A  LITTLE  UNCLEAR 
EXACTLY  THE  FULL  EXTENT  OF  WHAT  MR.  ARMSTRONG  IS  ASSERTING. 

BUT  TO  THE  EXTENT  THERE  IS  AN  ASSERTION  AT 
THIS  TIME  THAT  I  SHOULD  READ  MORE  TERMS  INTO  THE  AGREEMENT, 
YOU  KNOW,  I  AM  NOT  INCLINED  TO  DO  THAT. 

BUT  AS  I  UNDERSTAND  THE  ARGUMENT  -- 
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AND  THERE  IS  SOME  OF  THAT  IN  THEIR  PAPERS  --  I  THINK  IT  GOES 
A  LITTLE  FURTHER.  AND  THAT  IS  THAT  THE  AGREEMENT  AS 
WORDED  IS  ALL  ONE-SIDED.  IT  ONLY  RESTRAINS  MR.  ARMSTRONG 
AND  WHICH  THERE  IS  NOTHING  IMMORAL  ABOUT  IT  IF  PEOPLE  AGREE 
TO  IT,  BUT  IT  RESTRAINED  HIM  IN  WAYS  THAT  ARE  UNCERTAIN, 
UNCLEAR  BECAUSE,  FOR  EXAMPLE,  HE  HAS  AGREED  TO  REFRAIN  FROM, 
QUOTE,  MAKING  HIMSELF  —  I  AM  NOT  SURE  IT  IS  A  QUOTE, 
SOMETHING  LIKE  MAKING  HIMSELF  AVAILABLE  TO  THE  SERVICE  OF 
LEGAL  PROCESS. 

NOW,  AS  THEY  POINT  OUT,  DOES  THAT  MEAN  —  THEY 
DON'T  QUITE  PUT  IT  THIS  WAY,  BUT  I’LL  PUT  IT  THIS  WAY  -- 
DOES  THAT  MEAN  THAT  IF  I  WERE  TO  ISSUE  AN  INJUNCTION,  THEN 
WE  COULD  HAVE  A  CONTEMPT  HEARING  .IF  HE  WAS  AT  A  RESTAURANT 
AND  THE  PROCESS  SERVER  CAME  IN  AND  HE  DIDN'T  JUMP  UP  AND  RUN 
AWAY? 

IT  IS  A  CONCEPT  THAT  I  FEEL  UNCOMFORTABLE 
PUTTING  INTO  AN  ORDER,  EVEN  THOUGH  THE  PARTIES  PUT  IT  INTO 
THEIR  AGREEMENT. 

SO  THAT  IS  THE  FIRST  STEP. 

BUT  THERE  IS  ANOTHER  PART  TO  IT.  AND  THAT  IS 
THAT  IT  BEING  SO  UNCLEAR  AND  BEING  SO  AMBIGUOUS  AND  BEING 
SO  0NS~5IDED,  HE  ARGUES  THAT  IT  GIVES  SUPPORT  TO  HIS  ARGUMENT 
THAT  IT  WAS  ENTERED  INTO  FOR  THE  REASONS  HE  SAYS  THAT  WERE 
ANYTHING  OTHER  THAN  VOLUNTARILY. 

AND  HE  SAYS  THERE  WERE  A  LOT  OF  PEOPLE  THAT 
ALSO  WANTED  TO  ENTER  THE  AGREEMENT. 

HIS  LAWYER  REPRESENTED  ALL  THE  PEOPLE.  IF  HE 
HADN'T  SIGNED  THE  AGREEMENT,  HE  REALLY  HAD  NO  ALTERNATIVE 
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BECAUSE  THE  LAWYER  WAS  GETTING  OUT  EITHER  WAY.  THERE  WAS 
JUST  A  SUGGESTION  THAT  NOBODY  IN  THEIR  RIGHT  MIND  WOULD 
ENTER  INTO  AN  AGREEMENT  LIKE  THIS  EXCEPT  UNDER  SOME  KIND  OF 
DURESS. 

AND  THAT  IS  WHAT  WE  NEED  TO  GO  INTO. 

I  CAN'T  DISPOSE  OF  THAT  ASSERTION  AND  THOSE 
CONCLUSIONARY  ALLEGATIONS  WITHOUT  AN  EVIDENTIARY  HEARING. 

MR.  HERTZBERG:  I  THINK  YOU  COULD. 

THE  COURT:  I  WOULD  FEEL  UNCOMFORTABLE  DOING  IT. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  FINISH  EXPLAINING  TO 

YOU  WHY  UNDER  THE  RUBERIC  OF  CIRCUMSTANCES  ENTERING  AN 
AGREEMENT  DOES  NOT  WARRANT  AN  EVIDENTIARY  HEARING. 

FIRST  OF  ALL,  YOUR  HONOR,  I  BELIEVE,  HAS 
MISINTERPETED  THE  ONE  IMPORTANT  PROVISION  THAT  YOU  JUST 
RECITED  INSOFAR  AS  YOU  UNDERSTOOD  THAT  THERE  IS  A  PROVISION 
IN  THE  AGREEMENT  THAT  HE  CANNOT  ACCEPT  SERVICE  OF  PROCESS. 
THAT  IS  ABSOLUTELY,  PATENTLY,  NOT  THE  CASE. 

THE  COURT:  LET'S  READ  IT.  I  DON'T  WANT  TO  JUST  SKIP 

OVER  THAT.  I  HAVE  MARKED  IT  HERE.  LET  ME  FIND  IT. 

IT  IS  ON  PAGE  11.  AND  IT  SAYS,  "  ...  UNLESS 
REQUIRED  TO  DO  SO  BY  SUCH  SUBPOENA,  PLAINTIFF  AGREES  NOT  TO 
DISCUSSTHIS  LITIGATION  OR  HIS  EXPERIENCE  WITH  AND  KNOWLEDGE 
OF  THE  CHURCH  WITH  ANYONE  OTHER  THAN  MEMBERS  OF  HIS 
IMMEDIATE  FAMILY." 

MS.  PLEVIN:  THE  SENTENCE  STARTS  AT  THE  BOTTOM  OF  PAGE 
10,  YOUR  HONOR. 

MR.  HERTZBERG:  COULD  I,  PLEASE,  NOT  BE  INTERRUPTED? 

THE  COURT:  (READING:) 
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"...  PLAINTIFF  AGREES  NOT  TO 
TESTIFY  OR  OTHERWISE  PARTICIPATE  IN  ANY  OTHER 
JUDICIAL,  ADMINISTRATIVE,  OR  ADMINISTRATIVELY 
RELIGIOUS  PROCEEDING  ADVERSE  TO  SCIENTOLOGY  OR 
ANY  OTHER  SCIENTOLOGY  CHURCHES.” 

MR.  HERTZBERG :  MAY  I  MAKE  AN  OBSERVATION? 

THIS  PROCEEDING  IS,  I  THINK,  SUPPOSED  TO  GO 

UNDER  SEAL. 

ALL  OUR  PAPERS  WERE  FILED  UNDER  SEAL.  THERE 
IS  A  SEALING  ORDER  WHICH  THE  COURT  OF  APPEAL  AFFIRMED  WITH 

RESPECT  TO  THIS  PROCEEDING. 

THE  COURT:  YOU  DON'T  WANT  ME  TO  READ  THE  TERMS? 

MS.  PLEVIN:  IS  MR.  HERTZBERG  RAISING  THE  ISSUE  THAT 

WE  SHOULD  PROCEED  BY  A  STAR  CHAMBERS  PROCEDURE,  YOUR  HONOR? 

THIS  IS  PREPOSTEROUS;  IN  FACT,  THE  COURT  OF 
APPEAL  DID  NOT  AFFIRM  THAT  THESE  DOCUMENTS  BE  SEALED  AT  ALL. 
THEY  ABSOLUTELY  REFUSED  THE  MOVING  PARTY'S  MOTION  TO  SEAL 
ANY  OF  THE  DOCUMENTS  IN  THE  COURT  OF  APPEAL  INCLUDING  THE 
SETTLEMENT  AGREEMENT. 

THE  COURT:  THEY  DID  THAT  FOR  THEIR  RECORD.  BUT  ON 

MY  RECORD,  THEY  ACTUALLY  ISSUED  AN  ORDER  LIMITING  THE 
UNSEAL  INS;  IN  OTHER  WORDS,  WE  HAVE  A  SITUATION  OF  A  LITTLE 
BIT  OF  NON-CONFIDENTIALITY.  NOW,  THIS  IS  A  LIVE  EXAMPLE  OF 

WHAT  I  WAS  TALKING  ABOUT  THIS  MORNING. 

HERE  WE  ARE  IN  A  COURT  OF  LAW  WHERE  WE  HAVE 

GOT  A  MOTION,  PUBLIC  PEOPLE,  INDIVIDUALS  THAT  WERE  NOT  A 
PARTY  TO  WHATEVER  LED  UP  TO  JUDGE  B RECKENR I DGE ' S  ORDER  ARE 
NOW  INTERESTED  IN  THIS  PROCEDURE  AND  YOU  ARE  N.OW  SUGGES.1NG 


1 

2 

3 

4 

c 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


25 


THAT  I  AM  PRECLUDED  BY  THE  PRIVATE  AGREEMENT  THAT  WAS , 

QUOTE,  SO  ORDERED  BY  JUDGE  BRECKENRIDGE  FROM  READING  THE 
TERMS  ALLOWED  IN  THIS  PUBLIC  HEARING  BECAUSE  THERE  ARE 
PEOPLE  HERE  THAT  WEREN'T  A  PARTY  AT  THAT  TIME  AND  HAD  NO 
VOICE  IN  WHETHER  OR  NOT  THAT  ORDER  SEALING  THE  FILE  WAS  OR 
WAS  NOT  IN  THE  PUE-IC  INTEREST  OR  IN  THEIR  INTEREST  OR 
CONTRARY  TO  THEIR  INTEREST. 

THAT  IS  THE  PROBLEM  WITH  THESE  CONFIDENTIALITY 
ORDERS  OR  AGREEMENTS  WHEN  THEY  ARE  MADE  INTO  ORDERS. 

THAT  IS  ONE  OF  THE  PROBLEMS. 

MR.  HERTZBERG:  BUT  WITH  ALL  DUE  RESPECT,  YOUR  HONOR, 
THE  COURT  OF  APPEAL  SAID  WE  WERE  ENTITLED  TO  THAT  CONFI¬ 
DENTIALITY  IN  THIS  CASE. 

MS.  PLEVIN:  HOWEVER,  THE  SETTLEMENT  AGREEMENT  WAS  NOT 
FILED  UNDER  SEAL.  THE  SEAL  DOES  NOT  EXTEND  TO  THE  CONFI¬ 
DENTIALITY  AGREEMENT  AT  ALL.  IT  HAS  NOT  BEEN  FILED. 

MR.  YANNY:  IT  CERTAINLY  WOULD  NOT. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  FINISH  WITHOUT  INTER¬ 

RUPTION,  PLEASE. 

THE  COURT:  THIS  IS  A  HEARING.  I  AM  NOT  GOING  TO  HAVE 

YOU  GO  THROUGH  14  POINTS  AND  TRY  TO  PICK  UP  ON  YOUR  FIRST 
POINT  WITH  THE  OTHER  PEOPLE. 

THIS  IS  A  POINT  WE  NEED  TO  DISPOSE  OF  RIGHT 
NOW.  I  AM  NOW  HEARING  FROM  OTHER  PEOPLE. 

MR.  HERTZBERG:  I  WAS  ONLY  POINTING  OUT  THAT  THERE 

WERE  PEOPLE  PRESENT  AND  UNDER  MY  UNDERSTANDING,  THIS 
DOCUMENT  IS  UNDER  SEAL. 


BUT  LET'S  MOVE  ON. 
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THE  COURT:  THIS  IS  SORT  OF  SYMPTOMATIC  OF  THE  PROBLEM, 
COUNSEL.  THERE  ARE  PEOPLE  IN  THE  COURTROOM.  I  DON'T  KNOW 
WHO  THEY  ARE.  THERE  ARE  SIX  PEOPLE  IN  THE  COURTROOM.  I 
KNOW  ONE  MATTER  IS  ON  A  MATTER  STILL  TO  BE  HEARD  THIS 
AFTERNOON.  THERE  ARE  FIVE  PEOPLE  THAT  I  DON'T  KNOW  WHO  THEY 
ARE. 

BUT  THIS  IS  A  PUBLIC  COURTROOM.  DO  YOU  WANT 

ME  TO  CLEAR  THE  COURTROOM? 

MR.  HERTZBERG:  IN  FLORIDA  THE  PRESS  WAS  EXCLUDED, 

YOUR  HONOR. 

MR.  YANNY:  YOUR  HONOR  — 

MR.  HERTZBERG:  IN  FLORIDA  IN  ONE  OF  THE  ENFORCEMENT 

PROCEEDINGS  IN  FEDERAL  COURT  THE. DISTRICT  COURT  ORDERED  THE 
PRESS  EXCLUDED  FROM  PRECISELY  THIS  KIND  OF  PROCEEDING.  AND 

THE  1 1TH  CIRCUIT  AFFIRMED. 

THE  COURT:  WAS  THAT  A  PROCEEDING  INVOLVING  THE 
CONFIDENTIALITY  ORDER  OF  JUDGE  BRECKENR I DGE? 

MR.  YANNY:  NO,  IT  WAS  NOT,  YOUR  HONOR. 

MR.  HERTZBERG:  MAY  I  FINISH,  PLEASE? 

YOUR  HONOR,  IT  WAS  AN  ENFORCEMENT  OF  A  SIMILAR 
SETTLEMENT  AGREEMENT  WHICH  WAS  SIMILARLY  UNDER  SEAL. 

THE  COURT:  I  CAN'T  DO  SIMILAR.  BECAUSE  UNDER  SOME 
CIRCUMSTANCES  THAT  WOULD  BE  WELL  JUSTIFIED.  BUT  THE  CIRCUM¬ 
STANCES  — 

MR.  HERTZBERG:  THEY  ARE  VIRTUALLY  IDENTICAL. 

THE  COURT:  I  DON'T  KNOW  THAT.  I  AM  NOT  THERE.  IT  IS 

NOT  TOO  HELPFUL.  IT  IS  NOT  MUCH  OF  AN  ARGUMENT. 

I  AM  NOT  GOING  TO  DEAL  WITH  THAT.  I  HAVE  TO 
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DEAL  WITH  THIS. 

WE  ARE  DEALING  WITH  THIS  SITUATION  HERE.  AND 
MAYBE  WE  OUGHT  TO  GET  THE  FACTS  OUTLINED  BECAUSE  I  MAY  BE 
MISTAKEN  ON  SOME  FACTS  HERE. 

MR.  HERTZBERG:  LET'S  GO  BACK  TO  H  AT  THE  BOTTOM  OF 

10  AND  LOOK  AT  IT  BECAUSE  — 

THE  COURT:  LET'S  GET  DOWN  EXACTLY  THE  FACTS.  BECAUSE 
YOU  HAVE  NOW  SAID  ONE  THING  AND  MS.  PLEVIN  STANDS  UP  AND 
SAYS  NO,  THAT  IS  NOT  RIGHT.  THE  AGREEMENT  WAS  NEVER  EVEN 
FILED. 

SO  I  WOULD  LIKE  TO  ASSEMBLE  IN  ONE  PLACE, 
BECAUSE  IT  IS  HARD  TO  DO.  THIS  HAS  GONE  ON  FOR  SO  LONG  AND 
THERE  HAS  BEEN  SO  MUCH  COURT  INVOLVEMENT. 

WHAT  I  HAVE  IS  A  DOCUMENT  THAT  WAS  FILED 
DECEMBER  11,  1986  SAYING  "STIPULATED  SEALING  ORDER. "ON  THE 

VIDEO  TAPE  THERE  WERE  FOUR  DOCUMENTS  IDENTIFIED.  I  COULDN'T 
READ  THEM,  OBVIOUSLY.  BUT  THERE  WAS  A  SETTLEMENT  AGREEMENT, 
A  SEALING  ORDER,  AND  TWO  AFFIDAVITS. 

NOW,  I  GUESS  I  AM  NOT  INTERESTED  IN  WHAT  WAS 
NECESSARILY  AT  THE  SCENE  OF  THE  SIGNING  OF  THE  AGREEMENT  AT 
THIS  POINT,  BUT  WHAT  I  WOULD  LIKE  TO  KNOW,  I  WOULD  LIKE  TO 
HAVE  BEFORE  ME  EVERYTHING  THAT  JUDGE  BRECKENRIDGE  SIGNED  AS 
AN  ORDER  THAT  IS  RELEVANT  HERE. 

MR.  HERTZBERG:  I  WOULD  LIKE  TO  PASS  UP  A  DOCUMENT 

WHICH  YOU  DON'T  HAVE. 

THE  COURT:  ADDRESS  THAT  QUESTION  BEFORE  WE  SKIP  OVER 

IT. 

IS  THERE  ANY  OTHER  DOCUMENT  THAT  JUDGE 
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BRECKENRIDGE  SIGNED  THAT  RELATES  TO  OUR  PROCEEDING  HERE 
TODAY? 

MR.  HERTZBERG:  YES,  AT  LEAST  ONE  WHICH  I  DON'T  THINK 

IS  BEFORE  YOUR  HONOR.  AND  I  JUST  GAVE  COPIES  TO  OTHER 

COUNSEL. 

THE  COURT:  ALL  RIGHT.  HAND  IT  UP. 

NOW,  FOR  THE  RECORD  COUNSEL  HAS  HANDED  --  I 
SHOULD  EXPLAIN.  THIS  IS  ALSO  SYMPTOMATIC  OF  THE  PROBLEM; 
THAT  THE  FILE  IN  THIS  CASE  HAS  BEEN  SENT  OVER  TO  ARCHIVES 
BECAUSE  IT  IS  SO  OLD.  THAT  IS  ONE  OF  THE  PROBLEMS  IN  A 

JUDICIAL  SYSTEM  OF  HAVING  A  SITUATION  INVOLVING  CONTINUAL, 

OPEN-ENDED,  REPEATED  COURT  SUPERVISION. 

NOW,  WHAT  COUNSEL  HAS  HANDED  ME  I S  A  MINUTE 
ORDER,  WHAT  PURPORTS  TO  BE  A  COPY.  IT  LOOKS  LIKE  A  MINUTE 
ORDER  OF  DECEMBER  11,  1986  IN  JUDGE  BRECKENR I DGE ' S 
DEPARTMENT.  IT  IS,  OBVIOUSLY,  NOT  SIGNED  BY  JUDGE  BRECKEN¬ 
RIDGE  AND  IT  STATES,  "PURSUANT  TO  STIPULATION  OF  THE  PARTIES, 
THE  CROSS-COMPLAINT  IS  DISMISSED  WITH  PREJUDICE.  FURTHER, 
ORDERS  ARE  MADE  PURSUANT  TO  STIPULATION  INCLUDING  THE 
FOLLOWING : 

"THE  COURT  RETAINS  JURISDICTION 

TO  ENFORCE  THE  SETTLEMENT  AGREEMENT." 

MR.  HERTZBERG:  I  WAS  COMING  TO  THAT,  YOUR  HONOR. 

THE  COURT:  AND  THAT  SETTLEMENT  AGREEMENT  WAS  NOT 
FILED  THEN  AND  IS  NOT  FILED  NOW;  IS  THAT  RIGHT? 

MR.  HERTZBERG:  THAT'S  RIGHT.  BUT  IT  IS  IRRELEVANT. 

THE  COURT:  YOU  SEE,  UNFORTUNATELY  --  AND  I  REALLY 
MEAN  THIS  --  IT  IS  VERY,  VERY,  VERY  UNFORTUNATE  THAT  JUDGE 
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BRECKENRIDGE  ISN'T  HERE  TO  DO  THIS  BECAUSE  YOU  ARE  NOW 
SHOWING  ME  AN  ORDER  WHICH  I  DON'T  FIND  A  SIGNATURE  ON.  WAS 
THERE  SUCH  AN  ORDER  SIGNED? 

MR.  HERTZBERG:  TO  THE  BEST  OF  MY  KNOWLEDGE.  WE  DIDN'T 
MAKE  THIS  UP. 

THE  COURT:  I  NEED  TO  SEE  IT  BECAUSE  IT  IS  VERY 
UNUSUAL  FOR  A  JUDGE,  IN  MY  LIMITED  EXPERIENCE,  TO  RETAIN 
JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT.  NORMALLY 
YOU  RETAIN  JURISDICTION  TO  ENFORCE  A  JUDGMENT  OR  A  COURT 
ORDER.  BUT,  YOU  SEE,  HE  DIDN'T  EVEN  ORDER  THE  AGREEMENT 
ITSELF  PERFORMED.  IF  I  WOULD  DO  IT,  I  WOULD  BE  THE  FIRST  ONE 
EVER  TO  DO  IT. 

I  REALLY  NEED  TO  SEE  THE  ORDERS  THAT  WERE 
SIGNED  BY  JUDGE  BRECKENRIDGE  INSOFAR  AS  YOU  ARE  SEEKING  ANY¬ 
THING  BASED  UPON  ORDER  BY  JUDGE  BRECKENRIDGE. 

YOU  SEE,  IT  IS  NOT  UNHEARD  OF  THAT  CLERKS 
DON'T  GET  THINGS  RIGHT. 

MR.  HERTZBERG:  LET  ME  SUGGEST  THE  FOLLOWING  IN  ANSWER 
TO  YOUR  QUESTION:  I  DIDN'T  MAKE  THIS  UP. 

THE  COURT:  I  AM  NOT  SUGGESTING  THAT  YOU  MADE  IT  UP. 

I  AM  TRYING  TO  FIGURE  OUT  THE  SIGNIFICANCE. 

I  AM  NOT  SUGGESTING  THAT  YOU  MADE  IT  UP. 

MR.  HERTZBERG:  THIS  IS  A  CRITICAL  DOCUMENT,  YOUR 
HONOR,  THAT  SHOULD  LAY  TO  REST  WITHOUT  DOUBT  THE  ISSUE  OF 
JUDGE  BRECKENRIDGE  HAVING  RETAINED  JURISDICTION  TO  ENFORCE 
THIS  MATTER. 

AND  ONE  OTHER  POINT,  WHICH  IS  CRITICAL,  THERE 
IS  NOTHING  TO  INDICATE  -- 
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THE  COURT:  YOU  CAN'T  SAY  "ENFORCE  THIS  MATTER." 

YOU  HAVE  TO  BE  PRECISE.  WE  DON'T  ENFORCE 
MATTERS;  WE  NORMALLY  ENFORCE  ORDERS  OR  JUDGMENTS. 

ACCORDING  TO  THIS,  IT  SAYS  ENFORCE  THE  SETTLE¬ 
MENT  AGREEMENT. 

MR.  HERTZBERG:  THAT  IS  WHAT  IT  STATES. 

THE  COURT:  THAT  IS  A  BIT  BROAD.  AND  I'LL  HAVE  TO  SEE 
THE  ORDER  TO  KNOW  EXACTLY  —  IT  DOES  SAY  PURSUANT  TO 
STIPULATION.  SO  WE  REALLY  NEED  TO  SEE  EXACTLY  WHAT  WAS 
PUT  BEFORE  JUDGE  BRECKENRIDGE  THAT  HE  SIGNED  THAT  WE  ARE  NOW 
SEEKING  TO  RETAIN  JURISDICTION  BASED  UPON. 

MR.  HERTZBERG:  YOUR  HONOR,  IF  I  COULD  CLARIFY, 

JUDGE  BRECKENRIDGE  KNEW  THE  TERMS  OF  THIS  SETTLEMENT. 

THE  COURT:  HOW  DID  HE  KNOW  THEM? 

MR.  HERTZBERG:  FOR  INSTANCE,  I  WAS  THERE  DECEMBER  6TH . 

THE  COURT:  WE  CAN'T  GO  ON  THAT.  HE  DIDN'T  HAVE  THE 
AGREEMENT. 

MR.  HERTZBERG:  THAT  DIDN'T  MATTER.  HE  ISSUED  — 
ASSUMING  THIS  IS  A  GENUINE  DOCUMENT  —  HE  ISSUED  THIS  MINUTE 
ORDER.  AND  THIS  MINUTE  ORDER  — 

THE  COURT:  HE  DOES  NOT  ISSUE  A  MINUTE  ORDER.  A 
MINUTE  MS  PREPARED  BY  THE  CLERK;  SOMETIMES,  SOMETIMES  NOT, 
CHECKED  BY  THE  JUDGE  INVOLVED. 

MR.  HERTZBERG:  IT  BEARS  A  DATE.  IT  SAYS  "MINUTES 
ENTERED  12/11/86"  WITH  A  COUNTY  CLERK  SEAL.  IT  HAS  JUDGE 

BRECKENRIDGE' S  NAME  AT  THE  TOP  AND  HAS  THE  DATE  ABOVE  IT. 

AND  WE  ARE  RELYING  ON  THIS  DOCUMENT. 

THE  COURT:  WHAT  I  AM  SAYING  TO  YOU  IS  BASICALLY  WHAT 
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WE  REALLY  NEED  IS  THE  ORDER  THAT  HE  SIGNED. 

NOW,  LATER  IN  THIS  PARAGRAPH  IT  SAYS,  "... 

THE  ENTIRE  REMAINING  RECORD  OF  THIS  CASE  EXCEPT  THE 
STIPULATED  SEALING  ORDER  AND  THE  ORDER  DISMISSING  ACTION 
WITH  PREJUDICE  FILED  THIS  DATE  ARE  ORDERED  SEALED  AND  NOT 
TO  BE  OPENED  OR  INSPECTED  WITHOUT  PRIOR  COURT  ORDER." 

NOW,  EVEN  THAT  IN  THE  MINUTE  ORDER  SUGGESTS 
THAT  THIS  ISN'T  IN  STONE  FOR  EVER.  AND  I  DO  HAVE  A  COPY  OF 
ONE  OF  THE  ORDERS  REFERRED  TO  THERE  WHICH  CONTAINS  LANGUAGE 
VERY  SIMILAR  TO  THE  LAST  PART  OF  THIS  MINUTE  ORDER,  BUT  NOT 
ANYTHING  LIKE  THE  FIRST  PART  ABOUT  RETAINING  JURISDICTION 
TO  ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MS.  PLEVIN:  THE  ONLY  PERTINENT  DOCUMENT,  I  BELIEVE, 

IS  EXHIBIT  Q  TO  THE  MOTION  WHICH  IS  THE  ORDER  DISMISSING 
ACTION  WITH  PREJUDICE. 

I  BELIEVE,  BASED  ON  MY  REVIEW  OF  THE  TRANSCRIPT 
WHICH,  AFTER  MR.  HERTZBERG'S  REMARKS  ARE  CONCLUDED,  I’LL 
REVIEW  WITH  YOU  IS  PROBABLY  THE  SOURCE  OF  THE  CONFUSION. 

IT  IS  ALMOST  THE  LAST  OF  THEIR  EXHIBITS,  YOUR  HONOR. 

THE  COURT:  I  AM  LOOKING  AT  Q.  MAYBE  THIS  IS  HELPFUL. 

THERE  IS  AN  ORDER  ON  IT  HERE,  ORDER  DISMISSING  ACTION  WITH 
PREJUDICE,  WHICH  SHOWS  A  CONFIRMED  SIGNATURE  OF  JUDGE 
BRECKENRIDGE .  AND  IT  IS  A  FOUR-LINER. 

MS.  PLEVIN:  YOUR  HONOR,  THIS  IS  THE  ORDER  WHICH, 

WHEN  THIS  MOTION  WAS  ORIGINALLY  FILED,  THE  MOVING  PARTIES 
CHOSE  TO  RELY  ON  FOR  THE  CLAIM  THAT  THE  COURT  RETAINED 
JURISDICTION  TO  ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MR.  HERTZBERG:  YOUR  HONOR,  I  THOUGHT!  HAD  THE  FLOOR 
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AS  THE  MOVING  PARTY.  AND  I  WOULD  LIKE  TO  MOVE  ALONG. 

THIS  IS  A  SUBSTANTIVE  ARGUMENT.  I  CAN  ADDRESS 

ALL  THIS. 

I  AM  HAVING  TROUBLE  BECAUSE  DISJOINTED  ASPECTS 
OF  THE  SUBSTANTIVE  ISSUES  ARE  BEING  RAISED  HITHER,  THITHER 
AND  BEYOND. 

THE  COURT:  BUT  YOU  MUST  BE  WILLING  WHEN  YOU  MAKE  A 

POINT  TO  HAVE  IT  EXAMINED  AT  THE  TIME.  THERE  ARE  PROBABLY 
10  OR  15  DIFFERENT  POINTS  INVOLVED  IN  THIS  OVERALL  SITUATION. 
IT  IS  TOO  MUCH  OF  A  BURDEN  ON  EITHER  COUNSEL  OR  THE  COURT 
TO  SAY  FORGET  THAT  ONE;  I'LL  GO  ON  TO  ANOTHER  ONE. 

MR.  HERTZBERG:  THEN  LET  ME  RESPOND  TO  IT. 

THE  JURISDICTIONAL  ISSUE  WAS  BELATEDLY  RAISED 
IN  THE  ELEVENTH  HOUR  LAST  WEEK  AFTER  ALL  THE  OTHER  BRIEFING 
WAS  DONE.  AND,  YOUR  HONOR,  WE  ARE  RELYING  ON  THE  SETTLEMENT 
AGREEMENT  WHICH  THE  PARTIES  SIGNED  WHICH  SAID  THAT  THE  COURT 
—  THAT  WE  WERE  SUBMITTING  OURSELVES  TO  THE  COURT'S  FURTHER 
JURISDICTION  TO  RESOLVE  SETTLEMENT  DISPUTES  THAT  MIGHT  ARISE. 
WE  ARE  RELYING  ON  THE  ORDER  THAT  I  JUST  GAVE  YOU.  WE  ARE  — 
THE  COURT:  THE  MINUTE  ORDER  OF  DECEMBER  11,  '86? 

HR.  HERTZBERG:  WE  ARE  RELYING  ON  ALL  THE  OTHER  ORDERS 
THAT  WERE  BEFORE  THE  COURT.  WE  ARE  RELYING  — 

THE  COURT:  WHAT  OTHER  ORDERS?  BECAUSE  TECHNICALLY, 
EVERYTHING  IN  THIS  —  I  DON’T  KNOW  --  12  VOLUME  FILE  IS, 
QUOTE,  BEFORE  ME.  AND  THEY  ARE  NOT  EVEN  IN  THE  ROOM  OR  IN 
THE  BUILDING. 

MR.  HERTZBERG:  WE  ARE  RELYING  ON  THE  DECEMBER  8TH, 

1986  JOINT  STIPULATION  BETWEEN  THE  COUNSEL  FOR  BOTH  PARTIES. 
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THE  LAST  SENTENCE,  WHICH  SAYS,  "THIS  COURT 
SHALL  RETAIN  JURISDICTION  --  " 

THE  COURT:  BEFORE  YOU  READ  IT,  WHERE  IT  IS? 

MS.  PLEVIN:  IT  IS  AN  EXHIBIT  TO  THIS  REPLY  TO  THE 

JURISDICTIONAL  BRIEF,  YOUR  HONOR. 

MR.  HERTZBERG:  WE  SUBMITTED  IT  WHEN  THEY,  LAST  WEEK 
AT  THE  LAST  MOMENT,  FILED  THEIR  JURISDICTIONAL  ARGUMENT. 

THE  COURT:  WHICH  EXHIBIT  IS  IT? 

MR.  HERTZBERG:  THERE’S  A  DOCUMENT  CALLED  "SUPPLE¬ 
MENTAL  REPLY  IN  SUPPORT  OF  MOTION  TO  ENFORCE  SETTLEMENT 
AGREEMENT."  IT  IS  THE  DECLARATION  OF  RANDALL  A.  SPENCER,  AN 
EXHIBIT  A  TO  THAT. 

MAY  I  PASS  A  COPY  UP  TO  YOUR  HONOR? 

THE  COURT:  NO.  I  REALLY  NEED  TO  FIND  IT  IN  THE  RECORD 

HERE. 

MS.  PLEVIN:  IT  IS  NOT  RESPONSIVE,  YOUR  HONOR.  IT  IS 

NOT  AN  ORDER  OF  THE  COURT.  IT  IS  A  DOCUMENT  SIGNED  BY  THE 
PARTIES.  IT  IS  NOT  SIGNED  BY  THE  COURT;  IT  IS  NOT  AN  ORDER. 

MR.  yanny:  AND,  YOUR  HONOR,  THE  ORIGINAL  QUESTION  WAS 
WHETHER  THE  COURTROOM  SHOULD  BE  CLEARED. 

WE  HAVE  GONE  SO  FAR  AWAY  FROM  THAT. 

THE  COURT:  OKAY.  NOW  I  HAVE  THE  DOCUMENT.  BUT  IT  IS 

ENTITLED  "REPLY  IN  SUPPORT  OF  THE  MOTION  TO  ENFORCE  SETTLE¬ 
MENT." 

MR.  HERTZBERG:  NO.  IT  IS  ENTITLED  "SUPPLEMENTAL 
REPLY  IN  SUPPORT  OF  THE  MOTION  TO  ENFORCE  SETTLEMENT  AGREE¬ 
MENT.  DECLARATION  OF  RANDALL  A.  SPENCER." 

THE  COURT:  OKAY.  NOW,  EXHIBIT  A  TO  THAT  IS  THE 
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"PETITION  FOR  REVIEW  DENIED  IN  THE  SUPREME  COURT." 

MS.  PLEVIN:  THAT  IS  THE  WRONG  DOCUMENT,  YOUR  HONOR. 

THE  COURT:  IT  IS  ENTITLED  "SUPPLEMENTAL  OPPOSITION 

TO  GERALD  --  " 

MR.  HERTZBERG:  NO.  "SUPPLEMENTAL  REPLY  IN  SUPPORT 

OF  THE  MOTION."  THIS  IS  A  RESPONSE  TO  THE  DOCUMENT  YOUR 
HONOR  JUST  READ  FROM. 

THE  COURT:  WHEN  WAS  IT  FILED? 

MR.  HERTZBERG:  I  THINK  TWO  DAYS  AFTER  THAT. 

MS.  PLEVIN:  DECEMBER  19TH,  YOUR  HONOR. 

THE  COURT:  OKAY.  HERE  IT  IS. 

MR.  HERTZBERG:  EXHIBIT  A,  YOUR  HONOR. 

THE  COURT:  THIS  IS  ENTITLED  "JOINT  STIPULATION  OF 
DISMISSAL."  BUT  THERE  IS  NO  ORDER  OF  COURT  OR  SIGNATURE  OF 
JUDGE  BRECKENRIDGE  HERE;  RIGHT? 

MR.  HERTZBERG:  THAT  IS  CORRECT,  YOUR  HONOR. 

THE  COURT:  I  JUST  WANT  TO  MAKE  AN  INVENTORY  OF  WHAT 

WE  HAVE,  WHAT  MOVING  DOCUMENTS  WE  HAVE  THAT  RELATE  TO  THIS 
I S  SUE . 

MR.  HERTZBERG:  THAT  IS  WHY  WE  ARE  GOING  THROUGH  THIS. 

THE  COURT:  WELL,  I  NEED  TO  DO  IT. 

0.  HERTZBERG:  YOU  ASKED  ME  WHAT  I  AM  RELYING  ON.  I 
AM  RELYING  ON  THAT. 

THE  COURT:  I'LL  PUT  DOWN,  FIRST  OF  ALL,  THOSE  THAT 

ARE  SIGNED  BY  A  JUDGE. 

WE  HAVE  THE  STIPULATED  SEALING  ORDER  OF 
DECEMBER  11,  '86. 

THEN  WE  HAVE  THE  ORDER  DISMISSING  ACTION  WITH 
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PREJUDICE,  ALSO  OF  DECEMBER  11,  '86. 

THEN  WE  HAVE  THE  MINUTE  ORDER  OF  DECEMBER  11. 

MR.  HERTZBERG:  THERE  ARE  TWO  ORDERS  ON  DECEMBER  11TH. 
ONE  IS  THE  ONE  I  GAVE  YOUR  HONOR  A  FEW  MINUTES  AGO  WHICH  HAS 
THE  LANGUAGE,  "  ...  THE  COURT  RETAINS  JURISDICTION  TO  •.  .  . " 

THE  COURT:  YOU  ARE  HOLDING  UP  THE  MINUTE  ORDER.  THAT 
IS  WHAT  I  AM  NOW  INVENTORYING. 

IT  SAYS  "MINUTE  ORDER  OF  DECEMBER  11,  1986." 

AND  THEN  THERE  IS  A  FOURTH  DOCUMENT.  THAT  IS 
THE  ONE  YOU  HAVE  JUST  REFERRED  TO;  IT  IS  ENTITLED  "JOINT 
STIPULATION  OF  DISMISSAL." 

MR.  HERTZBERG:  THAT'S  RIGHT.  NOW,  THERE  IS  ANOTHER 
ORDER  OF  DECEMBER  11TH. 

MR.  YANNY:  WERE  THE  LAST  TWO  SIGNED  BY  A  JUDGE? 

THE  MINUTE  ORDER  WAS  NOT  SIGNED  BY  THE  JUDGE 
AND  THE  JOINT  STIPULATION  — 

MR.  HERTZBERG:  PLEASE,  PLEASE. 

THERE  IS  EXHIBIT  Q  TO  OUR  MOVING  PAPERS; 
ANOTHER  ORDER  OF  DECEMBER  11,  1986. 

THE  COURT:  I  HAVE  ALREADY  CATALOGED  THAT.  THAT  IS 

THE  SECOND  ONE  THAT  IS  ENTITLED  "ORDER  DISMISSING  ACTION 
WITH  PREJUDICE." 

SO  THESE  ARE  IN.  THAT  IS  THE  WHOLE  LIST. 

WHAT  ELSE  IS  THERE? 

MR.  HERTZBERG:  THERE  ARE  TWO  MORE  THINGS.  ONE  OF  THEM 
IS  AN  EXCERPT  FROM  THE  DECEMBER  11,  1986  TRANSCRIPT  IN  THIS 
CASE  BEFORE  JUDGE  B RECKENR I DGE  . 

THE  COURT:  IS  THAT  TRANSCRIPT  IN  THE  RECORD  HERE? 
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MS.  PLEVIN:  I  FILED  IT,  YOUR  HONOR.  IT  SHOULD  BE 

BEFORE  YOU.  IT  WAS  FILED  ON  DECEMBER  20TH. 

NOTICE  OF  LODGING  OF  DOCUMENTS,  IT  WAS  ACCEPTED 
AS  FILED  AND  IT  IS  ITEM  1 . 

I  FILED  THE  ENTIRE  TRANSCRIPT  OF  THE  PROCEEDINGS 
OF  DECEMBER  11,  1986. 

THE  COURT:  THEY  SAID  THEY  HAVE  LODGED  SOME  THINGS 

HERE. 

MS.  PLEVIN:  I  MAY  HAVE  AN  EXTRA  ONE  TO  GIVE  YOU. 

MR.  HERTZBERG:  I  HAVE  AN  EXTRA  ONE. 

THE  COURT:  HAND  IT  TO  THE  CLERK. 

MR.  HERTZBERG:  I  WANTED  TO  READ  FROM  IT. 

THE  COURT:  I  NEED  IT  TO  FOLLOW  ALONG  AND  LISTEN  TO 

THE  CONTEXT. 

MR.  HERTZBERG:  I  WANTED  TO  DIRECT  YOUR  HONOR'S 
ATTENTION  TO  PAGE  2,  LINES  16  THROUGH  20. 

THE  COURT:  OKAY.  WHAT  I  AM  GOING  TO  DO  IS  TAKE  A 
BRIEF  RECESS.  WE  HAVE  ANOTHER  MATTER  ANYWAY.  AND  BEFORE 
WE  DO  THAT,  LET'S  JUST  DO  THIS:  THE  FIRST  ONE  LISTED  IS  THE 
STIPULATED  SEALING  ORDER;  WHAT  DO  YOU  RELY  ON  THERE?  WHAT 
PART  OF  THIS  ORDER  DO  YOU  RELY  UPON? 

H*.  HERTZBERG:  I  DON'T  HAVE  IT  IN  FRONT  OF  ME,  YOUR 

HONOR . 

THE  COURT:  DURING  THIS  RECESS  GET  THEM  IN  ORDER  AND 

WE'LL  EVEN  GIVE  THEM  NUMBERS  HERE. 

THE  FIRST  ONE  IS  THE  STIPULATED  SEALING  ORDER. 

THE  SECOND  ONE  IS  THE  ORDER  DISMISSING  ACTION. 


THE  THIRD  ONE  IS  THE  MINUTE  ORDER. 
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DISMISSAL. 


THE  FIFTH  ONE  IS  THE  TRIAL  TRANSCRIPT,  PAGE 
2,  LINE  16  THROUGH  LINE  20  OF  DECEMBER  11TH. 


I  AM  GOING  TO  ASK  YOU  NOW  AFTER  THIS  BRIEF 


THE  FOURTH  ONE  IS  THE  JOINT  STIPULATION  OF 


RECESS  TO  GO  OVER  WITH  ME  EACH  OF  THE  PORTIONS  OF  THESE 
ORDERS  THAT  YOU  RELIED  UPON  AND  STATE  WITHOUT  DRIFTING  THAT 
THERE  IS  SOME  OTHER  ISSUE,  WHAT  IT  IS,  AND  WHAT  YOU  RELY 
UPON  IT  FOR. 

MR.  HERTZBERG:  SURE.  I  WOULD  LIKE  TO  DO  THAT  WITHOUT 
PREJUDICE  TO  IF  WE  FIND  SOMETHING  ELSE  AFTER  WE  LEAVE  HERE 
TODAY,  WHILE  THIS  ACTION  IS  PENDING,  TO  ALSO  SUBMIT  THAT  TO 
THE  COURT.  BUT,  SURELY,  WE'LL  DO  THAT  WITH  RESPECT  TO  THESE 
DOCUMENTS . 

THE  COURT:  WELL,  OKAY.  BUT  I  THINK  THIS  OPEN-ENDEDNES 
IS  A  PROBLEM.  SO  IT  IS  INCUMBENT  UPON  YOU  TO  NOW  BE  PREPARED 
TO  STATE  THE  BASIS  FOR  THE  ACTION  THAT  YOU  SEEK  THE  COURT 
TO  TAKE,  NOT  TO  SAY  WE  MAY  NOT  HAVE  IT  NOW,  BUT  WE  MAY  GET 
IT  LATER. 

MR.  HERTZBERG:  I  AM  SAYING  THEY  JUST  FILED  LAST  WEEK  — 
AFTER  ALL  THE  BRIEFING  WAS  IN,  THEY  RAISED  THIS  JURISDICTION 
POINT.  AND  WE  HAVE  SCRAMBLED  TO  FIND  DOCUMENTS  RESPONSIVE 
TO  THAT.  WE  THINK  WE  HAVE  MORE  THAN  ENOUGH  TO  COMPLETELY 
ANSWER  THAT  ISSUE.  BUT  IT  SEEMS  THAT  YOUR  HONOR  IS  TRYING 
TO  HOLD  ME  FOR  I MPERPETU ITY  WHEN  I  COME  BACK  TO  SPECIFIC 
PROVISIONS  OF  THESE  DOCUMENTS.  I  THINK  IN  FUNDAMENTAL  FAIR¬ 
NESS,  ALL  I  WANTED  TO  DO  WAS  TO  INDICATE  THAT  I  WILL 
ENDEAVOR  TO  DO  THAT  FOR  THESE  DOCUMENTS.  WE  DON'T  WANT  TO 
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SAY  THAT  WE  MAY  NOT  FIND  SOMETHING  ELSE  BEFORE  THIS  PROCEEDING 
IS  CONCLUDED. 

THE  COURT:  OBVIOUSLY  IF  YOU  MAKE  A  SHOWING,  WE’LL 
CONSIDER  THAT.  BUT  I  THINK  YOU  ARE  DOING  THIS  A  LITTLE  TOO 
LIMITED  RIGHT  NOW. 

WHAT  I  WANT  YOU  TO  DO  AFTER  THE  RECESS  IS 
SPECIFY  FOR  ME  WHAT  PROVISIONS  YOU  RELY  ON  AND  FOR  WHAT 
PURPOSE. 

THERE  IS  MORE  INVOLVED  HERE  THAN  THE  JURIS¬ 
DICTIONAL  ISSUE,  MAYBE. 

IF  THERE  IS  JURISDICTION,  THEN  YOU  ARE  SAYING 
BASED  ON  SOMETHING,  MAYBE  SEVERAL  THINGS,  WE  SEEK  AN  ORDER, 

A  COURT  ORDER,  AS  YOU  ARE  SEEKING.  AND,  OBVIOUSLY,  WE  NEED 
TO  HAVE  THE  SAME  KIND  OF  DELINEATION. 

NOW,  WE  SHOULD  ADD  TO  THIS  LIST,  I  GUESS,  NO. 

6,  THE  SETTLEMENT  AGREEMENT. 

DO  YOU  RELY  UPON  THAT? 

MR.  HERTZBERG:  ABSOLUTELY,  WE  DO.  WE  HAVE  DONE  THAT 

IN  OUR  MOVING  PAPERS. 

THE  COURT:  SO  WE  ARE  NOW  ORGANIZING  THIS  FOR  THE 
HEARING.  SO  THE  SIXTH  ITEM  IS  THE  SETTLEMENT  CONTRACT. 

SO,  PLEASE,  SPECIFY  THE  PROVISIONS  THERE  THAT 
YOU  ARE  RELYING  ON. 

MR.  HERTZBERG:  IT  IS  IN  OUR  MOVING  PAPERS,  BUT  WE'LL 

SAY  IT  A  SECOND  TIME. 

THE  COURT:  BUT,  YOU  SEE,  YOUR  MOVING  PAPERS  WERE 
FILED  BEFORE  THEY  CONTESTED  THE  JURISDICTION. 

MR.  HERTZBERG:  BUT  WE  WANTED  YOUR  HONOR  TO  KNOW  YOU 
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HAD  JURISDICTION. 

THE  COURT:  THEY  ARE  A  LITTLE  CRITICAL  OF  THE  CRYPTIC 
WAY  YOU  COVERED  THAT. 

MR.  HERTZBERG:  THERE  IS  NOTHING  CRYPTIC  ABOUT  IT. 

THE  COURT:  IT  WAS  TWO  LINES  IN  YOUR  MOVING  PAPERS. 

NOW  IS  YOUR  OPPORTUNITY  TO  EXPAND  ON  THAT. 

SO  WE'LL  BE  IN  RECESS. 

CUNRELATED  MATTERS  WERE  HEARD  BY  THE 

COURT. ) 

THE  COURT:  OKAY.  WE  ARE  BACK  ON  THE  RECORD. 

NOW,  I  WILL  GIVE  YOU  WHATEVER  TIME  YOU  NEED. 
BUT  HAVING  READ  THESE,  I  THINK  WE  NEED  TO  CLARIFY,  AS  I 
THINK  HE  TRIED  TO  DO  AT  THE  BEGINNING,  THE  SEPARATENESS 
OF  THE  VARIOUS  THINGS  THAT  ARE  REQUESTED  HERE.  AND  THESE 
ORDERS  AND  THE  STIPULATION  IN  THE  MINUTE  ORDER  READ  TOGETHER 
GIVE  A  FAIRLY  CLEAR  PICTURE  THAT  JUDGE  BRECKENRIDGE  PLAYED 
NO  ROLE  IN  SUPERVISING  ANY  OF  THE  DOCUMENTS  AND  READ  THEM 
WHEN  HE  WAS  ASKED  TO  AND  ULTIMATELY  ORDERED,  PURSUANT  TO 
STIPULATION  OF  THE  PARTIES,  THE  FILE  —  AND  THERE  WAS  SOME 
DISCUS  SfiDN  ABOUT  WHAT  THAT  MEANT  --  SEALED. 

■-V- 

HE  SAID  AT  ONE  POINT,  "LOOK,  WE  CAN'T  GO  BACK. 
OTHER  PEOPLE  HAVE  LOOKED  AT  THIS  FILE.  I  DON'T  KNOW  WHO 
THEY  ARE.  WE  CAN'T  DO  ANYTHING  ABOUT  THAT." 

HE  SAID,  "THERE  MAY  BE  TIMES  IN  THE  FUTURE 
WHEN  OTHER  DOCUMENTS  WILL  COME  BACK  FROM  THE  APPELLATE  COURT 
AND  THERE  MAY  HAVE  TO  BE  FURTHER  ORDERS,"  BUT. HE  ULTIMATELY 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


40 


SIGNED  AN  ORDER,  I  GUESS.  I  DON’T  KNOW  IF  IT  IS  ACTUALLY 
--  LET'S  SEE  --  YES.  IT  IS  INCLUDED  WITHIN  THE  STIPULATED 
SEALING  ORDER.  HE  ORDERED  THE  REMAINING  RECORD  OF  THIS  CASE 
SAVE  THE  SPECIFIED  ORDERS  PLACED  UNDER  THE  SEAL  OF  THE 
COURT. 

NOW,  TO  THE  EXTENT  THAT  THAT  IS  NOTHING  THAT 
IS  SOUGHT  BY  THE  CHURCH,  THE  CHURCH  ISN'T  ASKING  THAT  THAT 
BE  CHANGED  AT  ALL;  SO  WE  DON'T  NEED  TO  DELVE  INTO  THAT  IN 
CONNECTION  WITH  YOUR  MOTION. 

MR.  HERTZBERG:  NO. 

THE  COURT:  WHAT  WE  ARE  DEALING  WITH  ON  YOUR  MOTION, 
SPEAKING  TO  THE  CHURCH,  IS  THE  AGREEMENT  WHICH  IS  CALLED-- 
REFERRED  TO  AS  PARAGRAPH  2  OF  THE  ORDER  DISMISSING  ACTION 
WITH  PREJUDICE. 

THEN  IT  SAYS,  "AN  EXECUTED  DUPLICATE  ORIGINAL 
OF  THE  PARTIES'  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT  FILED  HEREIN  UNDER  SEAL  SHALL  BE  RETAINED  BY  THE 
CLERK  OF  THIS  COURT  UNDER  SEAL." 

NOW,  IT  IS  THAT  DOCUMENT,  WE’LL  CALL  IT  THE 
SETTLEMENT  AGREEMENT,  THAT  YOU  SEEK  RELIEF  UNDER.  AND  THAT 
DOCUMENT  WASN'T  BEFORE  JUDGE  BRECKENRIDGE  ON  DECEMBER  11. 
AND  HE  DIDN'T  ORDER  IT  PERFORMED. 

SO  WE  NEED  TO  FIND  --  SO  YOU  ARE  NOT  SEEKING 
THE  COURT  TO  EXERCISE  THE  CONTINUING  JURISDICTION  THAT  I 
HAVE  BEEN  TALKING  ABOUT  IN  CONNECTION  WITH  THE  CONFIDEN¬ 
TIALITY  OR  THE  SEALING  ORDER.  YOU  ARE  TALKING  ABOUT  SOME¬ 
THING  TOTALLY  DIFFERENT? 

MR.  HERTZBERG:  YOUR  HONOR,  LET  ME  DIRECT  YOU  PRECISELY 
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TO  THE  LANGUAGE  WHICH  SHOWS  THAT  IN  OUR  VIEW,  WITHOUT 
QUESTION,  JUDGE  BRECKENRIDGE  KNEW  THAT  THIS  COURT,  IN  HIS 
PERSON  IN  THE  FIRST  INSTANCE  AND  HIS  SUCCESSORS  AS  YOURSELF, 
WERE  GOING  TO  RETAIN  JURISDICTION  TO  ENFORCE. 

FIRST  OF  ALL,  CONSIDERATION;  THERE  IS  THE  -- 

THE  COURT:  THE  SETTLEMENT  AGREEMENT  ITSELF? 

TO  ENFORCE  THE  SETTLEMENT  AGREEMENT? 

MR.  HERTZBERG:  THAT  IS  CORRECT,  THE  SETTLEMENT 
AGREEMENT  WHERE  THE  PARTIES  AGREE,  AT  PARAGRAPH  20,  LOOKING 
AT  THE  DOCUMENT  YOUR  HONOR  JUST  READ  FROM  WHICH  IS  SIGNED 
BY  JUDGE  BRECKENRIDGE,  THE  ORDER  DISMISSING  THE  ACTION  WITH 
PREJUDICE  HAS  VERY  SIGNIFICANT  LANGUAGE.  AT  THE  TOP  IT  SAYS, 
"UPON  CONSIDERATION  THE  PARTIES  STIPULATE  FOR  DISMISSAL  AND 
THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  IN  THE  SETTLEMENT  AGREEMENT, 
THE  ENTIRE  RECORD  HEREIN." 

AND  IT  IS  SO  ORDERED.  AND  THE  JUDGE. 

THE  COURT:  LET  ME  INTERRUPT  YOU  BECAUSE  THE  RECORD 
IS  QUITE  CLEAR  THAT  JUDGE  BRECKENRIDGE  DIDN'T  HAVE  BEFORE 
HIM,  QUOTE,  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT,  END  QUOTE,  BECAUSE  IT  ISN'T  IN  THE  FILE. 

MR.  HERTZBERG:  I'LL  SHOW  YOU  WHAT  HE  DID  HAVE  IN 
FRONT  OF  HIM. 

THE  COURT:  BUT  YOU  POINTED  TO  SOMETHING  THAT  WOULD 
SUGGEST  THAT  JUDGE  BRECKENRIDGE,  UPON  CONSIDERATION  OF  THAT 
DOCUMENT,  ENTERED  THIS  ORDER. 

MR.  HERTZBERG:  I  AM  NOT  SAYING  THAT. 

THE  COURT:  THE  RECORD  BELIES  THAT. 

WHY  DID  YOU  EVEN  READ  IT? 
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MR.  HERTZBERG:  I  WAS  ABOUT  TO  TELL  YOU.  YOU 
INTERRUPTED  ME. 

LET  ME  GO  BACK  TO  IT. 

IT  REFERS  TO  THE  STIPULATION  FOR  DISMISSAL; 

CORRECT? 

AND  THIS  IS  DATED  DECEMBER  11TH  THAT  JUDGE 
BRECKENRIDGE  SIGNED  THIS  ORDER. 

WELL,  THE  JOINT  STIPULATION  OF  DISMISSAL  WAS 
BEFORE  THE  COURT.  IT  WAS  EXECUTED  BY  THE  PARTIES  AND  BY  ITS 
TERMS  ON  PAGE  2  BY  THE  DATE  ON  IT,  IT  SAYS  "DATED  DECEMBER 
8  TH .  " 

SO  THREE  DAYS  BEFORE  JUDGE  BRECKENRIDGE  SIGNED 
HIS  DECEMBER  11TH  ORDER,  THE  PARTIES  ENTERED  INTO  CALLED 
A  JOINT  STIPULATION  OF  DISMISSAL  WHICH  JUDGE  BRECKENRIDGE 
RECITED  ON  DECEMBER  11TH  AS  HAVING  READ  AND  TAKEN  IT  INTO 
CONSIDERATION. 

AND,  YOUR  HONOR,  ON  THAT  JOINT  STIPULATION  OF 
DISMISSAL  IT  SAYS,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSES  OF 
ENFORCING  SAID  AGREEMENT." 

SO  ON  DECEMBER  11TH  ON  AN  ORDER  THAT  WAS 
SIGNED 'BY  JUDGE  BRECKENRIDGE  AND  FILED  IN  THE  COURT 
CALLED  "ORDER  DISMISSING  ACTION  WITH  PREJUDICE,"  THE  JUDGE 
INCORPORATES  BY  REFERENCE  A  DOCUMENT,  NOT  A  SETTLEMENT 
AGREEMENT,  BUT  SOMETHING  CALLED  "JOINT  STIPULATION  OF 
DISMISSAL"  ENTERED  INTO  SEVERAL  DAYS  BEFORE;  SAYS  HE  HAS 
READ  IT;  S Av S  HE  HAS  CONSIDERED  IT,  INCORPORATES  IT  BY 
REFERENCE.  AND  THAT  VERY  DOCUMENT  WHICH  THE  JUDGE  READ  AND 
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SAYS  HE  READ  SAYS,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME." 

OF  COURSE,  THAT  EXPLAINS  WHY  THIS  MINUTE  ORDER 
OF  THE  1 1TH,  WHICH  YOUR  HONOR  WAS  SO  SCEPTICAL  ABOUT  WHEN 
YOU  SAW  IT  — 

THE  COURT:  I  AM  NOT  SCEPTICAL.  I  SAID  IT  DOESN'T 

BEAR  A  SIGNATURE. 

BACK  UP  A  MINUTE.  BECAUSE  I  HAVE  LOST  YOU 

HERE. 

THE  JOINT  STIPULATION  OF  DISMISSAL  STATES  -- 
THE  LAST  LINES  SAY,  "THIS  COURT  SHALL  RETAIN  JURISDICTION 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF 
ENFORCING  SAID  AGREEMENT." 

NOW,  WHAT  DOES  "SAID  AGREEMENT"  REFER  TO? 

MR.  HERTZBERG:  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND 
SETTLEMENT  AGREEMENT  WHICH  CONTAINS  PARAGRAPH  20. 

THE  COURT:  JUST  A  MINUTE.  SO  THAT  IS  THE  AGREEMENT 

THAT  THE  JUDGE  DIDN'T  HAVE  AND  STILL  IS  NOT  IN  THE  FILE;  IS 
THAT  RIGHT? 

MR.  HERTZBERG:  FIRST  OF  ALL,  IT  IS  IN  THE  FILE 
BECAUSE  IT  WAS  MADE  PART  OF  THE  PAPERS.  NOW  -- 

THE  COURT:  BUT  THIS  MOTION  WAS  NEVER  IN  THE  FILE  AND 

WAS  NOT  BEFORE  JUDGE  BRECKENRIDGE  WHEN  HE  SIGNED  THE  ORDER 
THAT  REFERS  TO  THIS  STIPULATION. 

MR.  HERTZBERG:  BUT  WITH  ALL  DUE  RESPECT  — 

THE  COURT:  IS  THAT  RIGHT  OR  NOT? 

MR.  HERTZERG:  YES. 

THE  COURT:  SO  WHAT  YOU  ARE  SAYING  IS  THAT  —  AND  YOU 
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ARE  TECHNICALLY  CORRECT  --  THAT  THE  PARTIES  STIPULATED  THAT 
THIS  COURT  SHALL  RETAIN  JURISDICTION  AND  MAY  REOPEN  THIS 
CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF  ENFORCING  SAID  AGREEMENT; 
JUDGE  BRECKENRIDGE  DIDN'T  SIGN  THAT ,  BUT  HE  DID  SIGN  AN 
ORDER  PRESENTED  TO  HIM  THE  SAME  DAY ,  AN  ORDER  DISMISSING 
ACTION  WITH  PREJUDICE  WHICH  SAID  THAT  HE  HAD  CONSIDERED 
THE  STIPULATION  FOR  DISMISSAL  WHICH  CONTAINS  THAT  LANGUAGE 
AND  THAT  HE  HAD  CONSIDERED  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS, 
WHICH  HE  DIDN'T  HAVE  BEFORE  HIM,  AND  BASED  THEREON,  HE 
ORDERED  THE  ACTION  DISMISSED  WITH  PREJUDICE  AND  HE  ORDERED 
THAT  THE  MUTUAL  RELEASE,  SETTLEMENT  AGREEMENT,  SHOULD  THEN 
BE  FILED  WITH  THE  CLERK  AND  PUT  UNDER  SEAL. 

SO  THAT  IS  THE  RECORD;  THAT  IS  WHAT  HAPPENED? 

MR.  HERTZBERG:  THAT  IS  THE  RECORD. 

THE  COURT:  BUT  YOU  DO  NOT  FIND  ANY  PLACE  WHERE  HE 
SIGNED  ANY  DOCUMENT  SAYING  THAT  THE  COURT  RETAINED  JURIS¬ 
DICTION  TO  ENFORCE  THE  AGREEMENT;  THAT  WASN'T  BEFORE  HIM? 

MR.  HERTZBERG:  YOUR  HONOR,  I  RESPECTFULLY  SUBMIT 
THAT  WE  ARE  NOW  --  I  DON'T  KNOW  HOW  TO  PUT  THIS  --  I  SUBMIT 
—  MAY  I  RESPECTFULLY  SUGGEST  TO  THE  COURT  IT  IS  NOT 
NECESSARY  FOR  JUDGE  BRECKENRIDGE  TO  HAVE  KNOWN  EVERY  SINGLE 
TERM  l£  THE  AGREEMENT  IF,  INDEED,  HE  DIDN'T  KNOW  EVERY  TERM 
IN  THE  AGREEMENT.  AND  I  DON'T  KNOW  WHAT  WE  CAN  INFER  OR  NOT 
INFER  ABOUT  THAT  BECAUSE  MINISTERIALLY,  IT  WASN'T  SUBMITTED 
TO  THE  JUDGE  CONCURRENTLY. 

HE  UNDERSTOOD  WHAT  IS  CLEARLY  BEYOND  DISPUTE, 
THAT  IRRESPECTIVE  OF  WHAT  HE  KNEW  OR  DIDN'T  KNOW  ABOUT  THE 
SPECIFIC  TERMS,  HE  RELATED  THAT  HE  KNEW  THAT  THE  COURT  WAS 
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GOING  TO  RETAIN  JURISDICTION;  THAT  IT  WAS  A  CONDITION  THAT 
WAS  BROUGHT  TO  HIS  ATTENTION  AS  LATER  REFLECTED  ALSO  IN  THE 
MINUTE  ORDER. 

THE  COURT:  YOU  HAVE  TO  BE  MORE  PRECISE;  "RETAIN 
JURISDICTION"  IS  A  BROAD  TERM. 

CLEARLY ,  HE  WAS  RETAINING  JURISDICTION  WITH 
REGARD  TO  THE  SEALING  ORDER.  BUT  TO  RETAIN  JURISDICTION 
TO  ENFORCE  THE  AGREEMENT  HAS  TO  COME  TO  SOMETHING  OTHER  THAN 
SOMETHING  HE  SIGNED  BECAUSE  HE ,  PRESUMABLY,  KNEW  THAT  THE 
PARTIES  HAD  AGREED  THAT  THE  COURT  WOULD  RETAIN  JURISDICTION. 

MR.  HERTZBERG:  IT  SAYS  — 

THE  COURT:  BUT  THE  PARTIES  DIDN'T  ASK  HIM  TO  MAKE 
THAT  ORDER  AND  THEREFORE  IT  IS  A  BIT  OF  A  STRETCH  TO  SAY 
THAT  THERE  HAS  EVER  BEEN  AN  ORDER  PRIOR  TO  WHAT  YOU  ARE 
SEEKING  IN  THIS  CASE  ENFORCING  OR  RETAINING  JURISDICTION  TO 
ENFORCE  THE  SETTLEMENT  AGREEMENT. 

MR.  HERTZBERG:  I  DON'T  AGREE.  BUT  WE  CAN  GO  AROUND 

AND  AROUND  ON  THIS. 

I  WANT  TO  POINT  OUT  ONCE  MORE  THAT  THE  DOCU¬ 
MENT  THAT  HE  CITED  ON  THE  11TH  AS  HAVING  READ  AND  TAKEN  INTO 
ACCOUNT  EMPHATICALLY  STATES  THAT  HE  WOULD  RETAIN  JURISDICTION 
FOR  PURPOSES  OF  ENFORCING  THE  AGREEMENT. 

THE  COURT:  IT  DOESN'T  SAY  "HE";  IT  SAYS  THIS  COURT. 

THERE  IS  A  BIG  DIFFERENCE. 

MR.  HERTZBERG:  THAT  INCLUDES  YOU. 

SECONDLY,  THE  MINUTE  ORDER  IS  ENTIRELY 
CONSISTENT  WITH  THAT.  IT  UNAMBIGUOUSLY  SAYS  THE  COURT 
RETAINS  JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT. 
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WE  HAVE  SOMETHING  FURTHER.  JUST  BEFORE  WE 
TOOK  THE  BREAK  WHEN  THE  OTHER  CASE  CAME  IN,  IN  THE  TRANSCRIPT 
OF  THE  1 1TH  THE  COURT  SAYS  ON  PAGE  2,  LINES  16  THROUGH  20, 
"I  HAVE  READ  THE  PROPOSED  STIPULATIONS  AND  THE  ORDER  ...  » 

AND  THEN  IT  GOES  ON  AND  TALKS  ABOUT  SOMETHING  ELSE. 

BUT  THE  STIPULATION  HE  IS  REFERRING  TO  IS  THE 
ONE  WHICH  INCLUDES  THE  LANGUAGE  THAT  THE  COURT  IS  RETAINING 
JURISDICTION  TO  ENFORCE  THE  SETTLEMENT. 

THE  COURT:  LOOK,  I  HAVE  READ  THE  WHOLE  TRANSCRIPT  OF 

THAT  DAY.  I  THINK  HE  WAS  TALKING  THROUGHOUT  THE  TRANSCRIPT 
ABOUT  THE  SEALING  ORDER. 

MS.  PLEVIN:  SEALING  STIPULATION. 

THE  COURT:  AND  YOU  ARE  CONCERNED  ABOUT  THE  VERY 
THINGS  THAT  I  HAVE  MENTIONED  HERE  TODAY  AND  THAT  IS  THAT 
WHEN  YOU  SEAL  A  FILE,  YOU  CANEXPECT  THAT  THERE  MAY  BE  LATER 
REQUESTS  BY  THE  SAME  PARTIES  OR  OTHER  PARTIES  TO  UNSEAL  IT. 

MR.  HERT2BERG :  YOUR  HONOR,  OBVIOUSLY,  ALL  I  CAN  DO 

IS  GIVE  YOU  ALL  THE  INDICIA.  WE  THINK,  SURE,  THIS  TRANSCRIPT 
WITH  THE  SEALING,  BUT  THAT  DOESN'T  DETRACT  OR  MITIGATE  THE 
FACT  THAT  AT  THE  VERY  OUTSET  OF  THE  HEARING  THE  JUDGE  SAID 
HE  HAD  READ  CERTAIN  PAPERS.  AND  THOSE  PAPERS  DEALT  WITH, 

AMONG  OTHER  THINGS,  THE  JOINT  STIPULATION  OF  DISMISSAL. 

NOW,  THE  JOINT  STIPULATION  OF  DISMISSAL 
INCLUDES  IN  IT  A  SEALING  PROVISION.  BUT  THAT  DOESN'T  MEAN 
THAT  IT  DOESN'T  ALSO  INCLUDE  THE  LANGUAGE  I  READ  TO  YOU 
RIGHT  BENEATH  THE  SEALING  PROVISION  WHICH  SAYS,  "THIS  COURT 
SHALL  RETAIN  JURISDICTION  AND  MAY  REOPEN  THIS  CASE  AT  ANY 
TIME  FOR  THE  PURPOSE  OF  ENFORCING  SAID  AGREEMENT." 


1 

2 

4 

c 

6 

3 

g 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

26 


47 


MY  POINT  IS  THIS  IS  FURTHER  PROOF  THAT  HE  READ 
THE  WHOLE  THING.  HE  WAS  COGNIZANT  OF  IT  AND  HE  KNEW  THAT 
THIS  COURT  HAD  RETAINED  JURISDICTION  TO  ENFORCE  DISPUTES 
OVER  THE  SETTLEMENT  AGREEMENT  WHICH  WAS  THE  INTENT  OF  THE 
PARTIES. 

THE  COURT:  HERE  IS  THE  DISTINCTION: 

CAN  PARTIES  IN  THAT  AGREEMENT  CONFER  JURIS¬ 
DICTION  ON  THE  COURT  TO  ENFORCE  AN  AGREEMENT,  OR  DOES  THAT 
NEED  TO  COME  FROM  AN  ORDER  SIGNED  BY  THE  COURT? 

I  THINK  THAT  IF  PARTIES  CAN  DO  THAT,  THEN  WE 
HAVE  REALLY  OPENED  UP  A  NEW  PANDORA'S  BOX  HERE. 

MR.  HERTZBERG:  BUT  I  AM  NOT  SAYING  THAT.  I  AM  NOT 
SAYING  THE  PARTIES  CAN  UNILATERALLY  ON  THEIR  OWN  CONFER 
JURISDICTION  ON  THE  COURT. 

WHAT  I  AM  SAYING  IS  THE  PARTIES  AGREED;  IT  WAS 
THEIR  INTENTION  AND  IT  WAS  REFLECTED  THAT  THE  COURT  DID 
AGREE. 

THE  COURT:  THE  COURT  READ  IT  AND  THEN  THE  COURT  SAID 

IN  AN  ORDER  OBVIOUSLY  PREPARED  FOR  HIS  SIGNATURE,  THE  COURT 
SAID,  "UPON  CONSIDERATION  OF  THE  PARTIES'  STIPULATION  FOR 
DISMISSAL,  THE  MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT 
AGREEMENT  AND  THE  ENTIRE  RECORD  HEREIN.  IT  IS  ORDERED  AND 
ADJUDGED."  I  MEAN,  YOU  KNOW,  HE  OBVIOUSLY  DIDN'T  READ  THE 
MUTUAL  RELEASE.  IT  WASN'T  THERE.  IT  IS  LIKELY  HE  DIDN'T 
READ  THE  ENTIRE  RECORD  AND  CONSIDER  IT  ON  THIS  DATE.  SO 
BASICALLY,  THIS  WAS  A  FORM  ORDER  THAT  HE  SIGNED.  AND 
IT  DOESN'T  SAY  ANYTHING  ABOUT  RETAINING  JURISDICTION. 

WHAT  IT  DOES  IS  IT  REFERS  TO  THE  FACT  --  IT 
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GIVES  YOU  A  GOOD  PLACE  TO  ARGUE  THAT  HE  READ  AND  CONSIDERED 
ANOTHER  DOCUMENT  THAT  WAS  PRESENTED  TO  HIM  THAT  DAY  AND  THAT 
IS  THE  JOINT  STIPULATION  OF  DISMISSAL  WHICH  DOES  SAY  THAT 
THE  PARTIES  AGREE  THAT  THIS  COURT  SHALL  RETAIN  JURISDICITON 
AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE  PURPOSE  OF 
ENFORCING  SAID  AGREEMENT ,  MEANING  THE  SETTLEMENT  AGREEMENT. 

NOW  YOU  ARE  SAYING  THAT  THIS  CONSTITUTES  AN 
ORDER  BY  JUDGE  BRECKENRIDGE  THAT  THE  COURT  RETAINS  JURIS¬ 
DICTION. 

I  AM  RESPECTFULLY  DIFFERING  ON  THAT. 

MR.  HERTZBERG:  YOUR  HONOR,  THERE  ARE  SEVERAL  RESPONSES 
TO  THAT. 

FIRST  OF  ALL,  WE  HAVE  GIVEN  YOU  ALSO  THE 
MINUTE  ORDER  WHICH  IS  HARD  TO  IGNORE,  IN  MY  VIEW,  WHERE  IT 
IS  MADE  CLEAR,  A  MINUTE  ORDER  OF  THE  COURT,  THAT  THE  COURT 
RETAINS  JURISDICTION  TO  ENFORCE  A  SETTLEMENT  AGREEMENT. 

THE  COURT:  I'M  SORRY,  BUT  WE  CAN'T  GO  BACK.  WE  HAVE 

THE  TRANSCRIPT  OF  THAT  DAY.  IT  IS  THE  WHOLE  TRANSCRIPT; 
RIGHT? 

MS.  PLEVIN:  YES. 

MR.  HERTZBERG:  YES,  THE  TRANSCRIPT  HAS  NOTHING  — 

THE  COURT:  WHAT  HAPPENS  IN  A  COURT,  AS  WE  ALL  KNOW, 

IS  WE  HAVE  A  REPORTER  AND  HE  TRANSCRIBES  EVERYTHING  THAT  IS 
SAID  AND  THE  CLERK,  BASED  ON  THAT  AND  USUALLY  BASED  ON  WHAT 
THE  JUDGE  TELLS  HER  OR  HIM  TO  PUT  IN  THE  MINUTE  ORDER  PUTS 
IT  IN  THE  MINUTE  ORDER  AT  THE  CONCLUSION  OF  THE  HEARING. 

BUT  BASICALLY  THE  BEST  EVIDENCE  OF  WHAT  HAPPENS  IN  THE  FORMAL 
HEARING  IS  THE  REPORTER'S  TRANSCRIPT. 
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NOW,  THE  MINUTE  ORDER  IS  A  REFLECTION  OF  THE 
CONCLUSION  OF  THE  HEARING  IN  THE  NORMAL  COURSE  OF  EVENTS. 

BUT  WE  DON'T  FIND  ANYTHING  IN  THE  TRANSCRIPT  WHICH  CONTAINS 
THE  JUDGE  ORDERING  FROM  THE  BENCH  THAT  JURISDICTION  SHALL 
BE  RETAINED  TO  ENFORCE  THE  AGREEMENT.  SO  IT  IS  REALLY -NOT, 
IN  MY  VIEW,  AN  ORDER  OF  THE  COURT  UNLESS  THE  JUDGE  MAKES  IT 
FROM  THE  BENCH  ON  THE  RECORD  OR  HE  SIGNS  A  DOCUMENT. 

MS.  PLEVIN:  IF  I  MAY  ADDRESS  THAT  -- 

MR.  HERTZBERG:  I  STILL  HAVE  THE  FLOOR. 

MS.  PLEVIN:  I  HAVE  A  60-SECOND  COMMENT  THAT  I  THINK 
WOULD  HELP  CLARIFY  THIS. 

MR.  HERTZBERG  HAS  MADE  THE  ASSUMPTION  --  AND 
I  BELIEVE  IT  IS  ONLY  AN  ASSUMPTION  —  THAT  THE  COMMENT  WHICH 
HE  POINTED  TO  ON  PAGE  2,  "I  HAVE  READ  THE  PROPOSED  STIPU¬ 
LATION,"  NECESSARILY  RELATES,'  IN  MR.  HERTZBERG'S  MIND,  TO 
THE  JOINT  STIPULATION  OF  DISMISSAL  WHICH  HAS  THE  LANGUAGE 
ON  WHICH  THE  MOVING  PARTIES  ARE  RELYING. 

BUT  YOU  WILL  NOTE  IN  THAT  VERY  SECTION,  HIS 
COMMENTS,  "THEN  MOVE  ON  TO  THE  ISSUE  OF  THE  SEALING  ..." 

I  SUBMIT  THAT  IT  IS  MORE  LIKELY  THAT  WHAT  HE  WAS  REFERRING 
TO  AT  THAT  MOMENT  WAS  THE  JOINT  STIPULATION  WITH  RESPECT  TO 
THE  SEALING. 

THERE  IS  NO  INDICATION  THERE  THAT  THAT  WAS  THE 
ONE  HE  WAS  REFERRING  TO.  THE  ONLY  OTHER  REFERENCE  AT  ALL, 
THERE  WAS  NO  DISCUSSION  IN  THIS  TRANSCRIPT  WHATSOEVER  ABOUT 
THE  CONDITIONS  ATTACHED  OF  THE  KIND  THEY  ARE  SEEKING  TO 
ENFORCE,  INCLUDING  THE  CONDITION  THAT  THE  ENTIRE  SETTLEMENT 
AGREEMENT  BE  MADE  A  COURT  ORDER.  THERE  IS  SIMPLY  NO 
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DISCUSSION,  AS  YOUR  HONOR  FULLY  UNDERSTANDS. 

MR.  HERTZBERG:  I'LL  MOVE  ON. 

I  WOULD  JUST  MAKE  THIS  OBSERVATION  ABOUT  THE 
TRANSCRIPT.  I  THINK  THIS  COURT,  ESPECIALLY  WHEN  THIS  MINUTE 
ORDER  IS  CONSISTENT  WITH  THE  OTHER  DOCUMENTS,  I  THINK  THAT 
THIS  COURT  HAS  TO  ASSUME  THAT  THE  JUDGE  SAID  THAT  AND  THAT 
WHOEVER  PREPARED  THIS  MINUTE  ORDER  WHO,  OF  COURSE,  IS  AN 
OFFICER  OF  SOME  COURT,  NOT  ONE  OF  THE  LAWYERS,  DIDN'T  INVENT 
OUT  OF  WHOLE  CLOTH  THE  STATEMENT  THAT  THE  COURT  WAS 
RETAINING  JURISDICTION. 

IT  IS  POSSIBLE  THAT  JUDGE  BRECKENRIDGE  SAID 
IT  OFF  THE  RECORD. 

IT  IS  POSSIBLE  THAT. THE  TRANSCRIBER  MISSED 
THAT  PORTION  BECAUSE,  AFTER  ALL,  THAT  PARTICULAR  HEARING  HAD 
TO  DO  WITH  THE  MECHANICS  OF  DEALING  WITH  THE  SEALED  DOCUMENTS. 

MS.  PLEVIN:  THE  ONLY  THING  WAS  THE  SETTLEMENT  AGREEMENT. 
MR.  HERTZBERG:  PLEASE,  I  DON'T  WANT  TO  BE  INTERRUPTED. 

I  DIDN'T  INTERRUPT  YOU. 

THE  COURT:  MAYBE  YOU  SHOULD  HOLD  YOUR  HAND  UP. 

MR.  HERTZBERG:  THAT  IS  CONSUMATE  RUDENESS,  YOUR 

HONOR . 

THE  COURT:  BUT  WE  WON'T  LEAVE  THAT  UNCHALLENGED. 

WHAT  YOU  ARE  SAYING  IS  THAT  JUDGE  BRECKENRIDGE 
MAY  HAVE  MACE  AN  ORDER  TO  THE  CLERK  NOT  ON  THE  RECORD. 

I  SUGGEST  TO  YOU  THAT  IF  HE  DID  THAT,  HE  WOULD 
HAVE  TO  SIGN  AN  ORDER  TO  MAKE  IT  A  COURT  ORDER.  THE  CONVER¬ 
SATION  BETWEEN  THE  JUDGE  AND  THE  CLERK  AS  TO  WHAT  GOES  INTO 
THE  MINUTE  ORDER  DOES  NOT  CONSTITUTE  A  COURT  ORDER  AND 


1 

2 

3 

A 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


51 


ESPECIALLY  WHEN  YOU  HAVE  A  TRANSCRIPT  OF  WHAT  HAPPENED 
DURING  THE  HEARING. 

MR.  HERTZBERG:  I  WANT  TO  MAKE  TWO  OTHER  POINTS  BEFORE 
I  MOVE  ON  ON  THIS.  ONE  OF  THEM  IS  THERE  IS  NO  EVIDENCE 
THAT  JUDGE  3RECKENR I DGE  DID  NOT  HAVE  THE  AGREEMENT  IN  FRONT 
OF  HIM. 

THE  COURT  IS  MAKING  A  MAJOR  FOCAL  POINT  OF  THE 
FACT  THAT  MINISTERIALLY  THE  SETTLEMENT  AGREEMENT  WAS  NOT 
FILED  SUBSEQUENTLY  WITH  THE  CLERK  OF  THE  COURT.  THAT  DOES 
NOT  MEAN,  AND  THIS  COURT  CANNOT,  IN  OUR  VIEW,  CONCLUDE  THAT 
THE  COURT  DID  NOT  HAVE  THE  SETTLEMENT  AGREEMENT  IN  FRONT  OF 
IT  AND  WAS  NOT  AWARE  OF  THE  ENTIRETY  OF  ITS  TERMS. 

I  JUST  WANTED  TO  POINT  OUT  THAT  JUST  BECAUSE 
WE  DIDN'T  FILE  IT  WITH  THE  CLERK  DOES  NOT  MEAN  THAT  JUDGE 
BRECKENRIDGE  DIDN'T  KNOW  EVERY  WORD  THAT  WAS  IN  THAT  SETTLE¬ 
MENT  AGREEMENT. 

THE  COURT:  IT  DOES  NOT  MEAN  THAT  HE  DID  EITHER. 

AND  I'LL  SAY  THIS:  THAT  IN  MY  EXPERIENCE  -- 

AND  IT  MAY  NOT  BE  THE  SAME  AS  EVERYBODY  ELSE'S  --  WHEN 
PARTIES  OR  LAWYERS  WANT  A  JUDGE  TO  ORDER  THE  PERFORMANCE  OF 
THE  SETTLEMENT  AGREEMENT,  THEY  BRING  IT  IN. 

WITH  THE  LITTLE  CRYPTIC  PHRASE,  "IT  IS  SO 
ORDERED  AT  THE  END  OF  THE  AGREEMENT,  THAT  RAISES  ALL  SORTS 
OF  CONCERNS  WITH  ME.  MAYBE  EARLIER,  15  YEARS  AGO,  I  MIGHT 
HAVE  DONE  IT  A  COUPLE  OF  TIMES. 

WHEN  I  REALIZED  WHAT  KIND  OF  PROBLEM  THAT  WAS, 

I  SIMPLY  DON'T  DO  IT  ANYMORE.  IF  THEY  WANT  AN  ORDER  OF  SOME 
OF  THE  TERMS,  THEN  I  HAVE  THEM  SPELL  OUT  WHAT  OF  THE  TERMS 
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THEY  CONSIDERED  TO  BE  APPROPRIATE  FOR  THE  COURT  ORDER  AND 
THEN  I  GO  OVER  THEM  AND  SAY  IS  THIS  REALLY  SOMETHING  THAT 
IS  THE  BUSINESS  OF  THE  COURT  TO  BE  ORDERING  AND  ENFORCING 
WITH  CONTEMPT  OR  NOT? 

AND  I  MAKE  SURE  THAT  IT  IS  THE  KIND  OF  CLEAR 
AND  CONCISE  ORDER  THAT  CAN  BE  THE  SUBJECT  OF  A  CONTEMPT 
PROCEEDING.  SO  MY  BELIEF  IS  JUDGE  BRECKENRIDGE,  BEING  A  VERY 
CAREFUL  JUDGE,  FOLLOWS  ABOUT  THE  SAME  JPRACT ICE  AND  IF  HE  HAD 
BEEN  PRESENTED  THAT  WHOLE  AGREEMENT  AND  IF  HE  HAD  BEEN  ASKED 
TO  ORDER  ITS  PERFORMANCE,  HE  WOULD  HAVE  DUG  HIS  FEET  IN 
BECAUSE  THAT  IS  ONE  OF  THE  —  I  HAVE  SEEN  --  I  CAN'T  SAY  -- 
I'LL  SAY  ONE  OF  THE  MOST  AMBIGUOUS,  ONE-SIDED  AGREEMENTS  I 
HAVE  EVER  READ.  AND  I  WOULD  NOT  HAVE  ORDERED  THE  ENFORCEMENT 
OF  HARDLY  ANY  OF  THE  TERMS  HAD  I  BEEN  ASKED  TO,  EVEN  ON  THE 
THREAT  THAT,  OKAY,  THE  CASE  IS  NOT  SETTLED. 

I  KNOW  WE  LIKE  TO  SETTLE  CASES.  BUT  WE  DON'T 
WANT  TO  SETTLE  CASES  AND,  IN  EFFECT,  PROSTRATE  THE  COURT 
SYSTEM  INTO  MAKING  AN  ORDER  WHICH  IS  NOT  FAIR  OR  IN  THE 
PUBLIC  INTEREST. 

SO  BASICALLY,  I  HAVE  TO  CONCLUDE  BASED  ON  THE 
RECORD  THAT  THERE  WAS  NO  ORDER;  SIMPLY,  HE  WASN'T  PRESENTED 
THE  ORDER .  HE  WAS  NOT  ASKED  TO  ORDER  ITS  PERFORMANCE.  HE 
DIDN'T  ORDER  ITS  PERFORMANCE. 

THE  FIRST  TIME  THAT  WOULD  BE  DONE  WOULD  BE  IN 
RESPONSE  TO  YOUR  MOTION  AT  THIS  TIME. 

MR.  HERTZBERG:  JUDGE,  LET  ME  RESPOND  TO  THAT. 

FIRST  OF  ALL,  I  THINK  YOUR  HONOR  KNOWS  WE  ARE 
NOT  CLAIMING  THAT  JUDGE  BRECKENRIDGE  SO  ORDERED  THE  TERMS 
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OF  THE  AGREEMENT.  ALL  WE  ARE  SAYING,  AND  WE  ARE  NOT  ASKING 
FOR  CONTEMPT  RULING  FROM  THIS  COURT  -- 

THE  COURT:  BUT  WAIT  A  MINUTE.  BECAUSE  THAT  IS  A 

DISTINCTION  WITHOUT  A  DIFFERENCE. 

IF  HE  HAD  ORDERED  THAT  THE  COURT  RETAIN  -JURIS¬ 
DICTION  TO  ENFORCE  THE  AGREEMENT,  HE  IS  DOING  THE  SAME  THING 
BECAUSE  HE  IS  SAYING  BRING  YOUR  PROBLEMS  TO  ME;  I  WILL  THEN 
READ  THE  AGREEMENT;  I  WILL  THEN  DECIDE  WHAT  TO  DO  BY  WAY  OF 
ENFORCING.  AND  IF  THE  AGREEMENT  IS  AMBIGUOUS,  THEN  HE  HAS 
PUT  ON  THE  COURT  THE  CONCEPT  OF,  IN  EFFECT,  ENFORCING 
THE  AGREEMENT  THAT  HE,  EVIDENTLY,  HADN'T  SEEN. 

MR.  YANNY:  YOUR  HONOR,  I  DON’T  KNOW  WHAT  THE  NATURE 

OF  YOUR  PRIVATE  PRACTICE  WAS,  BUT  MINE  HAS  BEEN  A  LITTLE  BIT 
OF  TRANSACTION  AND  A  LITTLE  BIT  OF  LITIGATION.  ONE  OF  THE 
THINGS  THAT  I  HAVE  FOUND,  AND  IT  IS  FAIRLY  STANDARD  IN 
AGREEMENTS  WHERE  PARTIES  ARE  AGREEING  TO  DO  A  VARIETY  OF 
THINGS,  INCLUDING  JURISDICTION,  THAT  THEY  AGREE  TO  PERSONAL 
JURISDICTION  OVER  PARTIES. 

AND  THAT  MAY  VERY  WELL  HAVE  BEEN  WHAT  WAS 
CONTEMPLATED,  AT  LEAST,  FROM  MR.  ARMSTRONG'S  POINT  OF  VIEW. 

HE  DEPARTED  THE  JURISDICTION  OF  THIS  COURT 

AND  — 

THE  COURT:  WHAT  IS  YOUR  POINT? 

MR.  YANNY:  THE  COURT  MAY  HAVE  SIMPLY  BEEN  TRYING  TO 
SAY  THAT  EVEN  THOUGH  ACTION  MAY  HAVE  OCCURRED  OUTSIDE  THE 
JURISDICTION  OF  CALIFORNIA,  THE  PARTIES,  BY  WAY  OF  SETTLE¬ 
MENT,  MAY  HAVE  AGREED  TO  PERSONAL  JURISDICTION  AS  OPPOSED 

TO  -- 
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THE  COURT:  THAT  IS  ONE  OF  THE  PROBLEMS  OF  A  CRYPTIC 
STATEMENT  IN  AN  AGREEMENT  AND  NOT  IN  AN  ORDER.  I  DON'T 
KNOW  WHAT  IT  MEANT. 

MR.  HERTZBERG:  I  JUST  WANT  TO  HAND  ONE  MORE  DOCUMENT 

UP  TO  YOU  AND  MAKE  THIS  PART  OF  THE  RECORD. 

MR.  ARMSTRONG  TOLD  THE  COURT  OF  APPEAL  HE 
THOUGHT  LOS  ANGELES  SUPERIOR  COURT  RETAINED  JURISDICTION. 

MAY  THE  RECORD  REFLECT  THAT  IN  HIS  APPELLATE 
BRIEF  TO  THE  COURT  OF  APPEAL  DATED  FEBRUARY  21ST,  1990  WITH 
THE  SIGNATURE  OF  GERALD  ARMSTRONG  BEGINNING  AT  THE  BOTTOM 
OF  PAGE  2  AND  THE  TOP  OF  PAGE  3,  THE  TITLE  IS  "DEFENDANT’S 
PETITION  FOR  PERMISSION  TO  FILE  RESPONSE  AND  TIME  TO  FILE." 

MR.  ARMSTRONG  SAYS  "INTER  ALIA,  I’LL  BE 
ADDRESSING  AS  SOON  AS  POSSIBLE  MY  MOTION  --  "  HE  IS  NOW 
TELLING  THIS  TO  THE  COURT  OF  APPEAL  --  "OR  OTHER  APPROPRIATE 
ACTION  IN  THE  LOS  ANGELES  SUPERIOR  COURT  WHICH  RETAINS 
PURSUANT  TO  CLAUSE  20  OF  THE  SETTLEMENT  AGREEMENT  JURIS¬ 
DICTION  TO  ENFORCE  ITS  TERMS." 

THIS  IS  TO  ANSWER  A  QUESTION,  LEST  THERE  BE 
ANY  DOUBT  AS  TO  WHAT  MR.  ARMSTRONG  THOUGHT,  WHAT  JUDGE 
BRECKENRIDGE' S  UNDERSTANDING  OR  ANYONE  ELSE’S  UNDERSTANDING 
OF  THE  CONTINUING  ROLE  OF  THIS  COURT. 

NOW,  I  WANT  TO  MOVE  ON. 

MS.  PLEVIN:  WE  CAN'T  MOVE  ON.  I  NEED  TO  RESPOND  TO 

THAT. 

THE  COURT:  NOW  WE'LL  HEAR  FROM  MR.  ARMSTRONG'S 
COUNSEL . 

MS.  PLEVIN:  ON  THAT  POINT,  IT  ONLY  GOES  TO  THE 
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CONCEPT  THAT  THE  PARTIES  ARE  UNDER  THE  MISAPPREHENSION 
THAT  THEY  COULD  CONFER  JURISDICTION  BY  MERELY  PUTTING  IT  IN 
THEIR  SETTLEMENT  AGREEMENT. 

THAT  IS  THE  ERRONEOUS  CONCEPT  UPON  WHICH  A 
LOT  OF  THE  MOVING  PARTIES'  ARGUMENTS  SEEMS  TO  BE  BASED. 

MR.  ARMSTRONG,  NOT  AN  ATTRORNEY  WRITING  THIS 
IN  PRO  PER,  HAD  NO  REASON  TO  QUESTION  WHETHER  IT  WAS  OR  WAS 
NOT  THE  LEGITIMATE  EFFECT  OF  CONFERRING  JURISDICTION. 

THE  COURT:  YOU  HAVE  MADE  YOUR  POINT.  I  THINK  IT  IS 

AN  APPROPRIATE  TIME  —  TELL  ME  IF  YOU  ARE  THROUGH  ON  THE 
RETAINING  JURISDICTION  POINT;  ARE  YOU? 

MR.  HERTZBERG:  YES. 

THE  COURT:  NOW,  I  THINK  YOU  HAVE  NOW  BEEN  WANTING  TO 

PUT  YOUR  POSITION  FORWARD  AS  TO  THE  BASIS  FOR  JURISDICTION 
OF  THE  COURT.  AND  1  I N I T I  ALL Y  REFERRED  TO  664.6  WHICH  REFERS 
TO  -- 

MR.  HERTZBERG:  I  HAVE  ONE  MORE  POINT  FOR  THE  RECORD. 

I  SAID  YES  PRECIPITOUSLY. 

WE  RELY  NOT  ONLY  ON  THE  DOCUMENTS  AND  ARGUMENTS 
MADE  SO  FAR,  BUT  ALSO  ON  THE  INHERENT  JURISDICTION  OF  THIS 
COURT  TO  ENFORCE  IN  A  SETTLEMENT  AGREEMENT  WHERE  THERE  IS 
A  CLAIM  THAT  THE  PARTIES  THAT  WERE  BEFORE  THIS  COURT 
PROPERLY  SETTLED  THE  CASE  AND  THERE  HAVE  BEEN  BREACHES  OF 
THE  KIND  AND  VIOLATIONS  OF  THE  AGREEMENT  OF  THE  KIND  THAT 
WE  ALLEGE  HERE  AND  THIS  ARGUMENT  STANDS  APART  AND  SEPARATELY 
FROM  THE  ARGUMENTS  WE  HAVE  MADE  PREVIOUSLY  TO  THE  COURT 
EXPLICITLY  IN  THESE  VARIOUS  DOCUMENTS  WE  HAVE  BEEN  DEBATING 
ABOUT  THAT  IT  HAD  CONTINUING  JURISDICTION. 
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THE  COURT:  SO  YOU  ARE  SAYING  INDEPENDENT  OF  ANY  ORDER, 
THE  COURT  HAS  AUTHORITY  TO  GO  TO  THE  MOON? 

MR.  HERTZBERG:  TO  WHAT?  I  DIDN'T  SAY  THAT. 

THE  COURT:  YOU  ANSWERED  BEFORE  I  FINISHED  THE 
QUESTION.  SO,  PLEASE,  LISTEN  CAREFULLY. 

I  HTINK  WHAT  YOU  ARE  SAYING  IS  THE  COURT  HAS 
INHERENT  AUTHORITY  INDEPENDENT  OF  ANY  ORDER  THAT  IT  HAS  MADE 
OR  INDEPENDENT  OF  ANY  ACTION  THAT  IS  PENDING  TO  ENFORCE  A 
SETTLEMENT  AGREEMENT  THAT  SAYS  THAT  THE  COURT  WOULD  HAVE 
JURISDICTION  TO  DO  SO? 

MR.  HERTZBERG:  THAT'S  RIGHT.  AND  I  WILL  EVEN  TAKE 

AN  ADDITIONAL  POSITION;  NOT  ONLY  THAT,  BUT  EVEN  IF  IT  HADN'T 
SAID  IN  THE  AGREEMENT  THAT  THE  COURT  WAS  RETAINING  JURIS¬ 
DICTION,  THAT,  FOR  THE  RECORD,  WOULD  BE  OUR  POSITION.  BUT, 
CERTAINLY,  THE  PARTIES  HAVE  SAID  IT,  YES. 

THE  COURT:  THAT  IS  ALL,  PRIVATE  AGREEMENTS? 

MR.  HERTZBERG:  SETTLEMENT  AGREEMENT,  YOUR  HONOR, 

NOT  JUST  A  PRIVATE  CONTRACT.  THIS  IS  A  SETTLEMENT  OF  LITI¬ 
GATION  THAT  WAS  PENDING  BEFORE  THIS  COURT  BY  PARTIES  THAT 
WERE  PROPERLY  BEFORE  THIS  COURT. 

THE  COURT:  SO  IT  IS  ACTUALLY  AN  AGREEMENT  THAT  SETTLED 
ALL  OR  A  PORTION  OF  THE  PENDING  PIECE  OF  LITIGATION? 

MR.  HERTZBERG:  ADDITIONALLY,  SEPARATELY  AND  ESPECIALLY, 
IF  IT  IS  NOT  EVERY  AGREEMENT,  ESPECIALLY  WHERE  THE  PARTIES 
HAVE  AGREED  THAT  THE  COURT  SHALL  HAVE  CONTINUING  JURISDICTION. 

THE  COURT:  THAT  IS  A  SUBJECT  THAT  664.6  COVERS,  IF 
PARTIES  TO  PENDING  LITIGATION  STIPULATE  IN  WRITING,  WHICH 
THEY  DID  HERE,  OR  ORALLY  BEFORE  THE  COURT,  WHICH  THEY  DIDN'T 
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DIDN'T  HERE,  FOR  SETTLEMENT  OF  THE  CASE  OR  PART  THEREOF,  THE 
COURT,  UPON  MOTION,  MAY  ENTER  JUDGMENT  PURSUANT  TO  THE 
TERMS  OF  THE  SETTLEMENT. 

MS.  PLEVIN:  LET  ME  ADDRESS  THAT,  YOUR  HONOR. 

I  THINK  THERE  ARE  SEVERAL  FACTORS  IN  THAT 
SECTION  WHICH  DETERMINES  OR  ARE  QUITE  CONCLUSIVE  THAT  THAT 
DOES  NOT  APPLY  TO  THE  PRESENT  PROCEEDINGS  AND  THE  SETTLEMENT 
AGREEMENT  AND  IN  THIS  CASE. 

NUMBER  ONE,  IT  SAYS  THAT  THE  COURT  MAY  ENTER 
IT  UPON  MOTION. 

NUMBER  TWO,  IT  WILL  BE  ENTERED  AS  A  JUDGMENT. 

WE  KNOW  FROM  THE  TRANSCRIPT  OF  DECEMBER  11, 

1986  SEVERAL  THINGS;  THAT  WAS  THE  EXPLANATION  TO  THE  COURT; 
THAT  WAS  THE  FORMALIZATION  OF  THE  FACT  THAT  THIS  WAS  A 
SETTLEMENT;  IT  WAS  BRINGING  TO  JUDGE  BRECKENR I DGE ;  DEAR 
JUDGE,  WE  DON'T  HAVE  TO  GO  TO  TRIAL;  AREN'T  YOU  HAPPY? 

LET  ME  OUT  OF  HERE. 

AND  IT  WAS  THE  REVIEW  OF  THOSE  UNIQUE  ORDERS, 
THE  SEALING  ORDER,  THE  ORDER  WITH  RESPECT  TO  THE  RETURN  OF 
EXHIBITS  AND  SO  FORTH  THAT  REQUIRED  SPECIFICALLY  THE  COURT'S 
ATTENTION  THAT  COULD  NOT  BE  SUMMARILY  DEALT  WITH  BY  THE 
PARTIES  THEMSELVES. 

THEY  COULD  SIGN  A  SETTLEMENT  AGREEMENT  THEM¬ 
SELVES;  THEY  COULD  FILE  VOLUNTARY  DISMISSALS;  THEY  DID  NOT 
HAVE  TO  COME  TO  COURT  TO  DO  THAT. 

THEY  HAD  TO  COME  TO  COURT,  HOWEVER,  TO  TAKE 
CARE  OF  CERTAI N  OTHER  DETAILS  THAT  WERE  PURPORTEDLY  A  PART 
OF  THE  AGREEMENT.  AND  THEY  DID  SO.  THERE  WAS  NO  MOTION. 
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IT  WAS  AN  ANNOUNCEMENT  TO  THE  COURT  THIS  IS  WHAT  WE  HAVE; 
WE  HAVE  A  SETTLEMENT.  THIS  IS  WHAT  WE  HAVE  STIPULATED  TO 
AND ,  THUS,  THE  DECEMBER  11,  1986  TRANSCRIPT  IS  VERY,  VERY 
REVEALING. 

THE  COURT:  WAIT.  LET'S  ASSUME  THAT  YOU  ARE  RIGHT 
AND  THAT  THERE  IS  NO  BASIS,  FROM  WHAT  JUDGE  BRECKENRIDGE 
DID,  FOR  A  CONTINUING  JURISDICTION  OF  THE  COURT  TO  ENFORCE 
THE  SETTLEMENT  AGREEMENT  AS  CONTRASTED  WITH  DEALING  WITH  THE 
SEALING  AGREEMENT. 

NOW,  ALTHOUGH,  FRANKLY,  I  GUESS  THE  SEALING 
AGREEMENT  IS  A  SPECIFIC  TERM  OF  THE  SETTLEMENT  AGREEMENT, 

BUT  WE  ARE  DEALING  WITH  OTHER  TERMS. 

MS.  PLEVIN:  IT  WAS  A  SEPARATE  ORDER  WITH  RESPECT  TO 
SEALING. 

THE  COURT:  LET'S  ASSUMEYOU  ARE  RIGHT  ON  THAT  AND  IN 
1986  THAT  CHAPTER  WAS  HARD  AND  CLOSED;  NOW  WE  ARRIVE  HERE 
IN  1991.  NOW  THERE  IS  A  MOTION  AND  THE  MOTION  SEEKS 
ENFORCEMENT  OF  THE  SETTLEMENT  AGREEMENT. 

I  TAKE  IT  THE  MOVING  PARTY  IS  RELYING  IN  PART, 
AT  LEAST,  ON  664.6. 

MS.  PLEVIN:  I  DON'T  BELIEVE  SO,  YOUR  HONOR.  I  DON’T 
BELIEVE  IT  WAS  IN  THEIR  PAPERS  AT  ALL.  THEY  RELY  IN  THEIR 
PAPERS  ON  -- 

MR.  HERT2BERG :  WE  DO  RELY  ON  IT,  YOUR  HONOR. 

MS.  PLEVIN:  AS  A  RESULT  OF  THE  COMMENTS  THIS  MORNING, 

IT  WAS  NOT  IN  THEIR  PAPERS. 

12  7(A)4  GIVES  THE  COURT  THE  INHERENT  JURIS¬ 
DICTION  TO  ENFORCE  AN  ORDER  AND  JUDGMENT  AND  PROCESS.  THAT 
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IS  THE  SECTION  ON  WHICH  THE  MOVING  PARTIES  RELIED  IN  THEIR 
MOVING  PAPERS,  YOUR  HONOR.  THAT  IS  THE  SECTION  WITH  WHICH 
THEY  REFERRED  TO  THAT  EXHIBIT  Q  WHICH  IS  THE  ORDER  DISMISSING 
ACTION  AND,  OF  COURSE,  THAT  IS  NOT  APPLICABLE  BECAUSE  THERE 
WAS  NO  ADOPTING  OF  THE  TERMS  OF  THE  SETTLEMENT  AGREEMENT  AS 
AN  ORDER  OF  THE  COURT.  IF  THERE  IS  ANYTHING  THAT  IS  CLEAR, 
THAT  IS  CLEAR. 

AND  THAT  ALSO  GOES  TO  THE  SECOND  PART  OF  WHAT 
I  WANTED  TO  SAY  AND  THAT  IS  THAT  664.6,  FOR  LIKE  REASON, 
CANNOT  APPLY. 

LET  ME  REFER  THE  COURT  TO  DATASTRONIC  SYSTEMS 
CORPORATION  VS.  SPERON,  INC.  176  CAL.  APP .  3D.  1186,  222 
CAL.  REPORTER  658,  A  SECOND  DISTRICT  OPINION,  1986. 

AND  IN  THIS  DECISION,  DIRECTED  SOLELY  AND 
SPECIFICALLY  TO  THE  APPLICATION  OF  664.6,  THE  COURT  NOTED 
QUOTING  ANOTHER  CASE  CORKLAND  VS.  BOSCOE,  THAT  ACTING  UPON 
A  SECTION  664  AGREEMENT,  IT  MUST  BE  BY  MOTION  AND  THEN, 

"THE  TRIAL  COURT  MUST  DETERMINE  WHETHER  PARTIES  ENTERED  INTO 
A  VALID  AND  BINDING  SETTLEMENT  OF  ALL  OR  PART  OF  THE  CASE. 

IN  MAKING  THIS  DETERMINATION,  TRIAL  JUDGES  MAY  RECEIVE  ORAL 
TESTIMONY  OR  MAY  DETERMINE  THE  MOTION  UPON  DECLARATIONS 
ALONE.** 

IT  IS  OBVIOUS  THAT  DOES  NOT  APPLY  HERE.  THERE 
WAS  NO  MOTION  BEFORE  THE  COURT  TO  REDUCE  THE  SETTLEMENT 
AGREEMENT  INTO  JUDGMENT. ' 

THE  COURT:  BUT  WE  HAVE  NONE  NOW.  WE  HAVE  A  MOTION 

NOW  TO  ENFORCE  THE  SETTLEMENT. 

MS.  PLEVIN:  UNLESS  THE  COURT  RETAINED  JURISDICTION 
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IN  1986,  THERE  ARE  NO  PROCEEDINGS  FOR  THE  COURT  NOW  TO  OPEN 
UP  THE  ISSUE  OF  WHETHER  TO  ENTER  IT  AS  A  JUDGMENT. 

IT  HAS  TO  BE  PENDING  LITIGATION,  YOUR  HONOR. 

IF  YOU  LOOK  AT  664.6,  IT  REQUIRES  THAT  THE  PARTIES  MUST  -- 
IF  PARTIES  TO  PENDING  LITIGATION  STIPULATE,  ACCORD  I  NG'L  Y ,  IT 
APPLIES  ONLY  AT  THE  TIME;  THAT  IS  CURRENT  LITIGATION. 

THE  COURT:  SEE  IF  THIS  ISN'T  A  LOGICAL  READING  OF 

664.6: 

"IF  THE  PARTIES  TO  LITIGATION  WHILE 
IT  IS  PENDING  STIPULATE  IN  WRITING  FOR  SETTLEMENT 
OF  THE  CASE,  THE  COURT,  UPON  MOTION  AT  ANY  TIME, 

MAY  ENTER  JUDGMENT  OR  ORDER  PURSUANT  TO  THE  TERMS 
OF  THE  STIPULATION." 

NOW,  I  HAVE  ADDED  "OR  ORDER";  IN  OTHER  WORDS, 
IT  IS  FAIRLY  STANDARD  THAT  THE'  PARTIES  WILL  ENTER  INTO  A 
STIPULATION,  FOR  EXAMPLE,  THE  CASE  IS  SETTLED;  WE  AGREE  TO 
TAKE  $  100,000,  $10,000,  YOU  KNOW,  DOWN  AND  SO  MUCH  OVER  A 

PERIOD  OF  TIME  AND  THEN  IF  YOU  DON’T  PAY,  JUDGMENT  WILL  BE 
ENTERED  IN  THIS  AMOUNT  OR  THAT  AMOUNT. 

AND  THEN  THE  CASE  IS  DISMISSED  OR,  ACTUALLY, 

IF  THERE  IS  A  QUESTION  WHETHER  THE  CASE  IS  REALLY  DISMISSED 
UNDER  THE  SITUATION,  IT  IS  USUALLY  -- 
MS.  PLEVIN:  EXACTLY. 

THE  COURT:  YOU  ARE  SAYING  THAT  IF  A  JUDGMENT  IS 
ENTERED  OR  A  DISMISSAL  IS  ENTERED,  THEN  — 

MS.  PLEVIN:  IT  TERMINATES  THE  PROCEEDING  AND  THERE 

IS  NO  PENDING  LITIGATION. 

IN  YOUR  SCENARIO,  YOUR  HONOR,  THE  DISMISSAL 
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IS  NOT  GOING  TO  BE  FILED  UNTIL  THE  JUDGMENT  IS  COMPLETELY 
PAID  OR  THE  SETTLEMENT  AGREEMENT  IS  COMPLETELY  PAID.  AT 
THAT  POINT  THE  DISMISSAL  IS  FILED  AND  THERE  IS  NO  PENDING 
LITIGATION. 

THE  COURT:  I  GUESS  THE  OTHER  POINT  YOU  ARE  MAK  I"NG 

IS  IF  THE  CASE  IS  DISMISSED,  YOU  CAN’T  HAVE  A  JUDGMENT. 

MS.  PLEVIN:  CORRECT. 

THE  COURT:  YOU  SIMPLY  CAN'T  HAVE  A  JUDGMENT  AFTER  A 

D I  SMI SSAL . 

MS.  PLEVIN:  THAT  IS  CORRECT. 

NOW,  MY  ARGUMENT  AND  MY  THEORY  ABOUT  THIS 
THAT  I  THINK  IS  GROUNDED  IN  THIS  CASE  AND  IN  OTHERS  IS 
BACKED  UP  BY  THE  ANALYSIS  GIVEN  IN  THE  FEW  CASES  THAT  EXIST 
ON  664.6  AND  I  BELIEVE,  ALSO,  THE  NOTES  IN  THE  ANNOTATIONS 
WHICH  WENT  TO  THE  ISSUE  THAT  THIS  WAS  PROVIDED  --  THIS  WAS 
ENACTED  SPECIFICALLY  BECAUSE  WHEN  THE  PARTIES  TO  A  SETTLEMENT 
AGREEMENT  WHICH  REQUIRED,  TYPICALLY,  THE  PAYMENT  OF  MONEY 
IN  EXCHANGE  FOR  THE  DISMISSAL  AND  SO  FORTH,  DID  NOT  ACTUALLY 
FOLLOW  THROUGH  ON  THAT,  HOW  DID  THE  PARTIES  ENFORCE  THE 
SETTLEMENT  AGREEMENT.  AND  IT  ANTICIPATED  THAT  WE  ARE 
DEALING  WITH  THE  RESOLUTION  OF  THE  PENDING  LITIGATION  PRIOR 
TO  THE  ENTRY  OF  DISMISSAL.  I  THINK  THAT  IS  VERY  CLEAR  IN  THE 
HISTORY  AND  QUITE  CLEAR  ALSO  IN  THE  LANGUAGE. 

IT  BEGS  LINGUISTIC  LOGIC  TO  TALK  ABOUT  ON  THE 
ON  THE  HAND  THAT  THE  LITIGATION  MUST  BE  PENDING  AND  ON  THE 
OTHER  HAND,  TO  COME  IN  FIVE,  TEN  YEARS  LATER  AND  SAY  OH, 

NOW  WE  WANT  TO  REDUCE  IT  TO  A  JUDGMENT.  YOU  CAN’T. 

I  THINK  A  BETTER  WAY  TO  MAKE  THE  POINT  IS 


THE  COURT: 
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THAT  IF  A  SETTLEMENT  AGREEMENT  CALLS  FOR  A  JUDGMENT  TO  BE 
ENTERED ,  THEN  UNLESS  THE  JUDGMENT  IS  ENTERED,  IT  IS  PENDING 
AND  664.6  APPLIES. 

BUT  IF  THE  SETTLEMENT  AGREEMENT  CALLS  FOR  A 
DISMISSAL  AND  THE  CASE  IS  THEN  DISMISSED,  THEN  HOW  CAN  YOU 
HAVE  A  JUDGMENT? 

YOU  CAN  READ  THIS  SECTION  AS  SAYING  YOU  CAN 
STILL  HAVE  AN  ORDER;  IN  OTHER  WORDS,  THE  AGREEMENT  MIGHT 
CALL  FOR  A  DISMISSAL.  AND  THE  CASE  MIGHT  BE  DISMISSED.  BUT 
THE  AGREEMENT,  HAVING  BEEN  ENTERED  INTO  WHILE  THE  CASE  WAS 
PENDING,  THEN  THE  COURT  UNDER  664  COULD  ISSUE  AN  ORDER 
ENFORCING,  YOU  KNOW,  THE  LATER  PAYMENT  OF  THE  MONEY  OR 
WHATEVER. 

NOW,  ONE  OF  THE  PROBLEMS  THAT  WE  OPEN  UP 
IS  THE  KIND  OF  PROBLEM  THAT  WE  ARE  NOW  DEALING  WITH  HERE; 
THAT  YOU  COULD  HAVE  ALL  SORTS  OF  PROVISIONS  IN  THOSE  SETTLE¬ 
MENT  AGREEMENTS  SUCH  AS  CONFIDENTIALITY,  NOT  A  SEALED  COURT 
RECORD,  BUT  EVERYBODY  WILL  MAINTAIN  EVERYTHING  CONFIDENTIAL; 
NEVER  GIVE  A  PRESS  RELEASE;  I’LL  DO  MY  BEST  TO  GET  YOU  A  JOB 
ELSEWHERE,  LOTS  OF  THINGS  THAT  A  PARTY  CAN  COME  INTO  COURT 
AND  SAY  WE  ENTERED  INTO  THE  SETTLEMENT;  PAID  $10,000; 
DISMISSED  THE  CASE.  THE  PLAINTIFF  DISMISSED  THE  CASE,  BUT 
LOOK  AT  THE  FOURTH  PAGE  IN  THE  FIFTH  PARAGRAPH;  THEY  NEVER 
DID  THAT,  JUDGE.  SO  WE  DON'T  NEED  TO  GO  TO  COURT  AND  FILE 
AN  ACTION  UNDER  664. 

MS.  PLEVIN:  THEY  ARE  BARRED.  IT  IS  NO  LONGER  PENDING. 

THE  COURT:  MY  POINT  IS  UNDER  664,  IF  WE  READ  IT  IN 
EFFECT  THE  WAY  THE  MOVING  PARTY  IS  READING  IT,  THEN  WE  ARE 
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OPENING  UP  A  WHOLE  NEW  AREA  HERE  OF  JUDICIAL  HEARINGS  WHERE 
THERE  IS  NO  RIGHT  TO  A  JURY,  FOR  EXAMPLE,  AND  — 

MS.  PLEVIN:  AS  IN  THIS  CASE. 

MR.  YANNY:  THE  PUBLIC  DOES  NOT  HAVE  ACCESS. 

THE  COURT:  SO  BASICALLY,  I  AM  CONCLUDING,  I  THI-NK, 

THAT  664.6  DOES  NOT  GRANT  THIS  COURT  JURISDICTION  OVER  MR. 
ARMSTRONG  PERSONALLY  OR  JURISDICTION  TO,  QUOTE,  ENFORCE  THE 
AGREEMENT;  NOR  DOES  127(A)4  IN  THAT  THERE  NEVER  WAS  AN  ORDER 
BY  JUDGE  BRECKENRIDGE  REQUIRING  THE  PARTIES  TO  PERFORM  THE 
AGREEMENT. 

MY  BELIEF  IS  THAT  HAD  HE  BEEN  ASKED  TO  DO  SO, 
HE  WOULD  HAVE  DECLINED  EVEN  ON  PAIN  OF  HAVING  THE  SETTLEMENT 
BLOW  UP  BECAUSE  THAT  IS  JUST  ANOTHER  FOUR  LAWSUITS  WAITING 
TO  HAPPEN,  IN  MY  EXPERIENCE,  WHEN  YOU  HAVE  AN  AGREEMENT 
LIKE  THIS . 

MR.  HERTZBERG:  I  TAKE  IT  YOUR  HONOR  IS  DENYING  OUR 

MOTION,  THEN,  ON  THE  BASIS  OF  LACK  OF  JURISDICTION? 

THE  COURT:  I  THINK  THAT  IS  WHAT  IT  COMES  DOWN  TO. 

SO  THE  MINUTE  ORDER  WILL  SHOW  THAT  THE  MOTION 

IS  DENIED. 

MR.  YANNY:  THERE  IS  ONE  OTHER  MATTER,  YOUR  HONOR. 

THE  COURT:  THIS  FIRST  MOTION  IS  DENIED  ON  THE  BASIS 
THAT  JUDGE  BRECKENRIDGE  DID  NOT  SIGN  AN  ORDER  OR  MAKE  AN 
ORDER  REQUIRING  THE  PARTIES  TO  PERFORM  THE  DOCUMENT  ENTITLED 
"MUTUAL  RELEASE  OF  ALL  CLAIMS  AND  SETTLEMENT  AGREEMENT"; 

NOR  DID  JUDGE  BRECKENRIDGE  SIGN  ANY  ORDER  RESERVING  JURIS¬ 
DICTION  INS  THE  COURT  IN  THIS  CASE  TO  ENFORCE  SAID  AGREEMENT. 

THE  COURT  IS  AWARE  THAT  THE  PARTIES  STIPULATED 
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IN  THERE,  QUOTE,  JOINT  STIPULATION  OF  DISMISSAL,  END  QUOTE, 
PAGE  2,  LINES  5  AND  6,  QUOTE,  THIS  COURT  SHALL  RETAIN 
JURISDICTION  AND  MAY  REOPEN  THIS  CASE  AT  ANY  TIME  FOR  THE 
PURPOSE  OF  ENFORCING  SAID  AGREEMENT,  END  QUOTE. 

AND,  FURTHER,  IT  APPEARS  THAT  JUDGE  BRECKEN- 
RIDGE  MAY  HAVE  BEEN  AWARE  OF  THAT  AGREEMENT  BETWEEN  THE 
PARTIES;  BUT  IT  NEVERTHELESS,  APPEARS  THAT  JUDGE  BRECKEN- 
RIDGE  WAS  NOT  ASKED  TO  AND  DID  NOT  ORDER  THE  PARTIES  TO 
PERFORM  THE  AGREEMENT;  NOR  DID  HE  ORDER  CONTINUING  JURIS¬ 
DICTION  AS  THE  PARTIES  EVIDENTLY  DESIRED  HIM  TO  DO. 

THE  MOVING  PARTY  ASSERTS  THAT  THIS  COURT  HAS 
JURISDICTION  TO  GRANT  THIS  MOTION  PURSUANT  TO  CCP  127(A)4. 

ARE  YOU  RELYING  ON  CCP  127(A)4? 

MR.  HERTZBERG:  AND  ALSO  664.6. 

THE  COURT:  WE'LL  GET  TO  THAT  IN  A  MINUTE. 

DO  YOU  HAVE  IT  THERE?  MAY  I  SEE  IT? 

MR.  HERTZBERG:  WE  HAVE  IT  IN  TWO  PLACES.  WE  HAD  IT 
MISCITED,  YOUR  HONOR,  IN  ONE  PAPER. 

MS.  PLEVIN:  THE  TEXT  OF  1270)4,  YOUR  HONOR,  IS  ON 
PAGE  2  OF  MR.  ARMSTRONG'S  SUPPLEMENTAL  OPPOSITION  TO  THE 
JURISDICTIONAL  ISSUE. 

HR.  HERTZBERG:  I  THINK  WE  CITED  IT  AS  --  I  BELIEVE 

THIS  IS  THE  CORRECT  TEXT. 

THE  COURT:  THAT  IS  WHAT  THREW  ME  A  LITTLE  BIT. 

SO  YOU  CITED  IT  AS  128(A)4;  IN  ANY  EVENT,  IT 
PROVIDES  EVERY  COURT  'SHALL  HAVE  THE  POWER  TO  DO  ALL  THE 
FOLLOWING  ..." 

SO  BACK  IN  THE  MINUTE  ORDER;  HOWEVER,  IT 
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REALLY  IS  1280)4.  SO  MAKE  THAT  128CA)4;  HOWEVER ,  CCP 
1 28(A)4  RELATES  TO  COMPELLING  OBEDIENCE  TO  ITS  JUDGMENTS, 
ORDERS  AND  PROCESS.  AND  AS  INDICATED,  THERE  IS  NO  SUCH 
JUDGMENT  OR  ORDER  HEREIN. 

DURING  THE  PROCEEDINGS  MOVING  PARTY  ALSO- 
RELIED  UPON  SECTION  664.6  OF  THE  CODE  OF  CIVIL  PROCEDURE; 
HOWEVER,  IT  APPEARS  THAT  ON  DECEMBER  11,  1986  THIS  ACTION 

WAS  DISMISSED  WITH  PREJUDICE.  THEREFORE,  THIS  COURT  LACKS 
JURISDICTION  UNDER  664.6  OF  THE  CODE  OF  CIVIL  PROCEDURE 
SINCE  THIS  SECTION  CEASES  TO  BE  A  JURISDICTIONAL  BASIS  AFTER 
ENTRY  OF  JUDGMENT  OR  JUDGMENT  OF  DISMISSAL  FOR  THE  REASONS 
AND  ON  THE  GROUNDS  SET  FORTH  IN  THE  NOTES  OF  THE  OFFICIAL 
COURT  REPORTER. 

NOW,  TURNING  TO  THE  YANNY  MOTION. 

MR.  HERTZBERG:  I  JUST  WANTED  THE  RECORD  TO  REFLECT 

THAT  WE  OBJECT  TO  THIS  GROUND  FOR  DENYING  THE  MOTION,  FOR 
DISMISSING  THE  MOTION,  JUST  FOR  THE  RECORD  SO  THE  RECORD  IS 
ABSOLUTELY  CLEAR. 

THE  COURT:  ALSO  ON  CALENDAR  THE  MOTION  OF  JOSEPH  A. 
YANNY  FOR  LEAVE  TO  INTERVENE  IN  THE  PENDING  ACTION  AND  FOR 
ACCESS  TO  SEALED  FILES. 

I  AM  GOING  TO  CONSIDER  THIS  NOT  AS  A  MOTION 
TO  INTERVENE  AS  A  PARTY  PLAINTIFF  OR  DEFENDANT,  BUT  A  MOTION 
SEEKING  ACCESS  TO  DOCUMENTS  SEALED  UNDER  COURT  ORDER. 

AND  THAT  ELIMINATES  A  LOT  OF  THE  ARGUMENT 
AS  TO  THE  TECHNICALITIES  OF  FILING  OF  A  COMPLAINT  IN  INTER¬ 
VENTION  AS  SUCH. 

ACTUALLY,  IN  YOUR  PAPERS,  MR.  YANNY,  YOU  ALSO 
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ARGUE  THAT  YOU  WANT  TO  INTERVENE  FOR  THE  PURPOSES  OF  ARGUING 
ON  MR.  ARMSTRONG'S  BEHALF  AGAINST  AN  INJUNCTION  OR  DAMAGES. 
AND  I  AM  DISREGARDING  THAT  BECAUSE  IT  IS  MOOT  IN  VIEW  OF  THE 
RULING  IN  THE  ENTIRE  MOTION. 

MR.  YANNY :  JUST  FOR  THE  RECORD,  TO  ARGUE  ON  MY  OWN 
BEHALF  TO  BLOCK  GRANTING  OF  AN  INJUNCTION  AGAINST  MR. 
ARMSTRONG  EECAUSE  IT  WOULD  HAVE  A  SUBSTANTIAL  EFFECT  ON  MY 
ABILITY  TO  GET  EVIDENCE  OR  TO  TALK  TO  OR  ASSOCIATE  — 

THE  COURT:  I  WON’T  FURTHER  CHARACTERIZE  IT.  YOU  CAN 

ARGUE  THAT  ELSEWHERE,  MEANING  EVIDENTALLY  BEFORE  JUDGE 
CARDENAS,  MAYBE. 

NOW,  YOU  DO  MAKE  ONE  OTHER  ARGUMENT  OTHER  THAN 
THE  SEALED  DOCUMENTS  AND  THAT  IS  THAT  YOU  WANT  TO  IN  EFFECT 
HAVE  A  CLARIFICATION  OF  THE  AGREEMENT;  THAT  HE  NEED  NOT 
ABIDE  BY  IT  BECAUSE  ABIDING  BY ' I T  PREVENTS  YOU  FROM  GATHERING 
EVIDENCE. 

AND  I  SUGGEST  TO  YOU  THAT  THAT  IS  NOT  CORRECT 

IN  THAT  HAVING  READ  THE  AGREEMENT,  YOU  ARE  FREE  TO  SUBPOENA 

HIM  AND  TO  DEPOSE  HIM  WITHOUT  HIM  VIOLATING  THE  AGREEMENT. 

MR.  DRESCHER:  I  WANTED  TO  NOTE  FOR  THE  COURT  IN  THAT 
REGARD  THAT  MR.  ARMSTRONG  IS  ALREADY  UNDER  SUBPOENA  IN  THE 
AZNARAM  CASE.  THE  DEPOSITION  HAS  BEEN  ORDERED  BY  JUDGE 
CARDENAS  TO  BE  CONCLUDED  BY  THE  END  OF  THE  MONTH. 

THE  COURT:  VERY  GOOD.  SO  THE  ONLY  THING  BEFORE  THE 

COURT  AND  COUNSEL  IN  THIS  MOTION  IS  MR.  YANNY ’ S  OVERTURE  TO, 

IN  EFFECT,  UNSEAL  THE  FILE.  AND  I  HAVEN'T  SEEN  ANYTHING  IN 
YOUR  PAPERS  EITHER  IDENTIFYING  OR  EVEN  —  WHICH  MIGHT  BE 
DIFFICULT,  SINCE  YOU  DON'T  KNOW  WHAT  IS  IN  THERE. 
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MR.  YANNY:  YES,  JUDGE. 

THE  COURT:  BUT  EVEN  SHOWING  THAT  THERE  LIKELY  IS 

SOMETHING  IN  THE  FILE  THAT  WOULD  EVEN  POSSIBLY  ASSIST  YOU 
IN  THIS  CASE  WHEREIN  THE  CHURCH  IS  PROCEEDING  AGAINST  YOU 
IN  ANOTHER  CASE  — 

MR.  YANNY:  YOUR  HONOR,  IF  I  MIGHT  ADDRESS  THE  POINT 
IN  ORDER,  FIRST  OF  ALL,  I  APPRECIATE  THE  FACT  THAT  I  DO  HAVE 
THE  OPPORTUNITY  TO  SUBPOENA  MR.  ARMSTRONG.  BUT  IT  IS  MY 
PROPOSITION  THAT  I  DON'T  HAVE  TO.  AND  I  SHOULD  NOT  BY  WAY 
OF  PRIVATE  AGREEMENT  BETWEEN  PARTIES  BE  BOUND  TO  SEEK  A 
SUBPOENA  IN  ORDER  TO  SIT  DOWN  AND  PREPARE  MY  CASE,  TO 
GATHER  EVIDENCE,  TO  SIT  DOWN  WITH  WITNESSES  WHO  HAVE  INFOR¬ 
MATION  AND  TO  DEBRIEF  THEM  IN  PRIVATE,  IF  NEED  BE,  IF  I 
WANT  TO. 

I  DON'T  NEED  TO  BE  IN  A  SITUATION  WHERE  I  HAVE 
PLAINTIFF'S  COUNSEL  STARING  OVER  MY  SHOULDER  AS  I  PREPARE 
MY  CASE. 

I  DON'T  NEED  TO  DO  THAT.  AND  I  THINK  IT  IS 

UNFORTUNATE. 

THE  COURT:  BUT,  YOU  SEE,  YOU  HAVE  HEARD  MY  ANALYSIS 
AND  CONCLUSION  THAT  I  HAVE  NO  JURISDICTION  OVER  THAT  AGREE¬ 
MENT. 

MR.  YANNY:  BUT  THE  COMMENTS  THAT  YOU  MADE  ON  THE 
RECORD  COULD  PERHAPS  BE  —  I  HEAR  WHAT  YOUR  HONOR  IS  SAYING 
WITH  RESPECT  TO  THAT  AGREEMENT,  BUT  THE  UNFORTUNATE  PART  IS 
THE  COURT  MAY  BE  DOING  THIS  IN  LIGHT  OF  ME,  PURE  AND  SIMPLE, 
BUT  SETTING  A  PRECEDENT  THAT  COULD  BE  APPLIED  TO  OTHERS. 

THE  COURT:  NO.  LET  ME  SAY  THAT  AS  LONG  AS  THIS  CASE 
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IS  PENDING  BEFORE  ME,  I  WILL  ENTERTAIN,  AS  I  DO  IN  ANY  CASE 
WHERE  THERE  IS  A  SEALING  ORDER,  ANY  MOTION  BY  ANY  LEGITI¬ 
MATELY  INTERESTED  PARTY  TO  PARTIALLY  OR  WHOLLY  UNSEAL  THE 
RECORD. 

I  HAVE  INDICATED  THAT  PARTIALLY  UNSEALING  A 
RECORD  IS  A  STICKY  BUSINESS.  BUT  THAT  IS  WHAT  HAS  HAPPENED 
HERE. 

BUT  ANY  RULING  I  MAKE  ON  YOUR  MOTION  WILL  HAVE 
NO  PRECEDENTIAL  EFFECT  ON  ANYONE  ELSE  SEEKING  TO  UNSEAL  THE 

RECORD  IN  ANY  DEGREE. 

MR.  YANNY:  IF  I  MAY  FINISH  BEFORE  -- 

THE  COURT:  LET’S  GO  TO  THE  NEXT  POINT.  THAT  POINT  HAS 
BEEN  — 

MR.  YANNY:  YOUR  HONOR,  WITH  RESPECT  TO  HAVING  TO 
SUBPOENA  MR.  ARMSTRONG,  I  SHOULDN'T  HAVE  TO;  NEITHER  SHOULD 
I  HAVE  TO  -- 

THE  COURT:  LET’S  GET  TO  THE  DOCUMENTS  BECAUSE  THERE 

ARE  TWO  POINTS  --  THREE. 

A,  YOU  HAVE  DONE  IT  AND,  SECONDLY,  A  LOT  OF 
TIMES  YOU  HAVE  TO  DO  IT  AND  YOU  DON’T  HAVE  TO  HAVE  A 
CONSTITUTIONAL  GUARANTEE  TO  BE  ABLE  TO  INTERVIEW  PEOPLE 
AND,  THIRD,  IT  IS  BEYOND  MY  JURISDICTION. 

MR.  YANNY:  THE  DOCUMENTS  WHICH  ARE  STILL  WITHIN  THE 
COURT'S  JURISDICTION,  I  WOULD  LIKE  TO  POINT  OUT  TO  THE  COURT 
THAT  THE  COURT  WAS  QUITE  ASTUTE  IN  POINTING  OUT  THAT  IT  IS 
VERY  DIFFICULT  FOR  YOU  TO  PERHAPS  GET,  OR  FOR  ME  TO  SPECI¬ 
FICALLY  SPELL  OUT  WHICH  DOCUMENTS,  IF  ANY,  THAT  I  MIGHT 
WANT  WITH  RESPECT  TO  THE  PRESENTATION  OF  MY  OWN  DEFENSE 
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SINCE  THE  FILE  IS  SEALED  AND  I  DON'T  HAVE  ACCESS  TO  IT; 
HOWEVER,  IF  YOUR  HONOR  WILL  LOOK  AT  THE  EXHIBITS  SUBMITTED 
WHICH  WERE  THE  COMPLAINT  AND  THE  ANSWER  IN  THIS  CASE,  YOU 
WILL  SEE  THAT  I  AM  SUED  FOR  BREACHING  MY  FIDUCIARY  DUTIES 
BY  MY  FORMER  COUNSEL  BECAUSE  I  REPORTEDLY  REPRESENTED  MR. 
ARMSTRONG  VIS-A-VIS  THE  ORGANIZATION  SCIENTOLOGY. 

AND  THAT  RELATES  DIRECTLY  TO  THIS  LAWSUIT. 

NOW,  I  CAN'T  GET  INTO  THE  FILES  OF  THIS  LAW¬ 
SUIT  TO  SHOW  WHAT  THIS  LAWSUIT  WAS  ABOUT,  TO  SHOW  HOW  I 
DIDN'T  REPRESENT  MR.  ARMSTRONG;  I  DIDN'T  REPRESENT  THE 
ORGANIZATION  VIS-A-VIS  MR.  ARMSTRONG;  TO  EXPLAIN  THAT  WHICH 
THEY  HAVE  ALREADY  PUT  INTO  EVIDENCE  IN  THE  YANNY  I,  WHICH 
WERE  THE  BILLS  WITH  RESPECT  TO  MY.  WORK  FOR  SCIENTOLOGY  AND 
WHAT  ALL  OF  THAT  MEANT;  BECAUSE  I  DON'T  HAVE  THOSE  FILES, 
THAT  IS  NOT  AVAILABLE  TO  ME. 

THE  COURT:  IS  SOMEBODY  CHARGING  YOU  WITH  REPRESENTING 

MR.  ARMSTRONG  IN  THIS  CASE? 

MR.  YANNY:  IF  YOU  TAKE  A  LOOK  AT  THE  COMPLAINT,  YOUR 

HONOR,  WHICH  I  HAVE  SUBMITTED,  IT  IS  AN  EXHIBIT;  I  AM 
CHARGED  WITH  REPRESENTING  MR.  ARMSTRONG. 

THE  COURT:  IN  THIS  CASE? 

MR.  DRESCHER:  ABSOLUTELY  NOT,  YOUR  HONOR. 

MR.  YANNY:  I  AM  PERSONALLY  CHARGED  WITH  REPRESENTING 

MR.  ARMSTRONG  VIS-A-VIS  THIS  ORGANIZATION. 

MR.  DRESCHER:  BUT  NOT  THIS  CASE.  THAT  WAS  THE  COURT'S 
QUESTION. 

THE  COURT:  WHICH  PARAGRAPH,  MR.  YANNY? 

MR.  YANNY:  I  DON’T  HAVE  IT  IN  FRONT  OF  ME . 
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MR.  DRESCHER:  YOU  TOLD  HIM  IT  WAS  THIS  CASE.  WHY 
DON'T  YOU  TELL  HIM  WHERE  IT  SAYS  THAT? 

MR.  YANNY:  ANOTHER  THING,  MY  FILE  WAS  STOLEN  A  FEW 
NIGHTS  AGO. 

MR.  DRESCHER:  MR.  YANNY  HAS  A  CASE  IN  FRONT  OF  JUDGE 
CARDENAS.  THE  SUBJECT  MATTER  OF  THAT  LAWSUIT  BEGAN  IN  THE 
SUMMER  OF  1991  WHEN  IT  WAS  FOUND  THAT  MR.  YANNY,  WHO  WAS 
PAID  $2.1  MILLION  TO  REPRESENT  THE  CHURCH  AND  HE  IS  NOW 
REPRESENTING  AZNARAN .  HE  IS  ENJOINED  FROM  REPRESENTING  THEM 
DIRECTLY  OR  INDIRECTLY. 

HE  ADMITTED  IN  MR.  ARMSTRONG'S  PRESENCE  TO 
ANOTHER  CHURCH  COUNSEL  THAT  HE  WAS  REPRESENTING  HIM, 

ALTHOUGH  HE  SAYS  IT  IS  MATTERS  UNRELATED  TO  THE  CHURCH. 
STILL,  IT  IS  1990,  1991  -- 

THE  COURT:  UNLESS  YOU  CAN  SHOW  SOME  ALLEGATION  IN  THE 
COMPLAINT  AGAINST  YOU  THAT  WOULD  GIVE  RISE  TO  THE  RELEVANCE 
OF  ANY  MATERIAL  IN  THIS  SEALED  FILE,  I  THINK  I  MUST  DENY 
THIS  MOTION. 

MR.  YANNY:  I  MAY  HAVE  — 

MR.  DRESCHER:  LET  ME  ADD  THE  FOLLOWING  BECAUSE  IT  IS 
PERTINENT  TO  THE  COURT'S  QUESTION  TO  MR.  YANNY. 

THE  ARMSTRONG  CASE  WAS  SEALED  MANY  YEARS  AGO. 
MR.  YANNY  IS  NOW  UNDER  AN  INJUNCTION  ISSUED  BY  JUDGE 
CARDENAS  CONCERNING  THE  CASE  THAT  IS  BEFORE  JUDGE  CARDENAS 
ARISING  FROM  ACTIVITIES  THIS  YEAR,  JUNE,  JULY  OF  THIS  YEAR. 
AT  WORST,  IT  GOES  BACK  TO  THE  SUMMER  OF  1990  WHEN  JUDGE 
CARDENAS  ENTERED  HIS  JUDGMENT  IN  THE  YANNY  I  CASES. 

THESE  JUDGMENTS  WERE  SEALED  IN  1985.  THEY  CAN 
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HAVE  NOTHING  TO  DO  WITH  THAT  WHICH  STARTED  A  YEAR  AGO  AT 
MOST,  MORE  LIKELY  SIX  MONTHS  AGO.  THEY  SIMPLY  CAN'T. 

THERE  IS  ONE  OTHER  POINT  THAT  IS  CORRELARY  TO 
IT  BECAUSE  YOUR  HONOR  MENTIONED  THE  CORYDON  MATTER  THIS 
MORNING  IN  WHICH  CORYDON,  REPRESENTED  BY  MISS  PLEVIN,  -SOUGHT 
TO  HAVE  ACCESS  TO  SEALED  FILES  IN  THIS  CASE;  GOT  LIMITED 
ACCESS  ON  A  LIMITED  BASIS. 

THAT  WAS  AFFIRMED.  BUT  BEFORE  THE  COURT  EVER 
DID  ANYTHING  WITH  REGARD  TO  THAT,  THERE  WAS  A  RELEVANCE 
SHOWING  THAT  WAS  REQUIRED;  IN  FACT,  THE  COURT  REQUIRED  THAT 
THE  RELEVANCE  OF  THE  DOCUMENTS  TO  MR.  CORYDON  BE  FOUND  BY 
THE  JUDGE  IN  THE  CORYDON  CASE. 

JUST  AS  HE  HAS  DONE  THROUGHOUT,  MR.  YANNY 
IS  TRYING  TO  MAKE  AN  END  RUN  AROUND  JUDGE  CARDENAS.  THE 
RELEVANCE  OF  WHATEVER  MR.  YANNY  SEEKS  IS  REVELANT  IN  THAT 
CASE  . 

IT  IS  JUDGE  CARDENAS  WHO  KNOWS  THE  FACTS. 

IT  IS  JUDGE  CARDENAS  WHO  UNDERSTANDS  THE  INJUNCTION  AND  HE 
UNDERSTANDS  THE  CLAIMS. 

THE  COURT:  IN  THE  CORYDON  MATTER  THERE  WAS  A 

POSSIBLE  PRIVILEGE.  AND  I  DECIDED  THAT  THE  JUDGE  IN  THE 
CORYDON  CASE  SHOULD  DECIDE  WHETHER  OR  NOT  IT  WAS  DISCOVERABLE. 
AND  I  SAID  IT  WAS  DISCOVERABLE;  THEN  IT  WAS  UNSEALED. 

MR.  DRESCHER:  RELEVANCE  UNDER  THE  LIMITED  PURPOSE  — 

THE  COURT:  RELEVANCE  IS  TOO  NARROW.  THAT  GOES  TO  THE 

NCS  TAPES. 

MR.  YANNY:  YOUR  HONOR,  THE  FACT  OF  THE  MATTER  IS  I 
AM  ACCUSED  OF  REPRESENTING  MR.  ARMSTRONG.  THERE  IS  NO 


1 

2 

3 

5 

6 

7 

8 

g 

10 

1 1 

12 

13 

14 

15 

16 

17 

ie 

19 

20 

21 

22 

23 

24 

25 

25 

27 

28 


72 


SPECIFIC  REFERENCE  VIS-A-VIS  THIS  ORGANIZATION.  THE  ONLY 
LITIGATION  I  KNOW  OF  BETWEEN  GERALD  ARMSTRONG  AND  THIS 
ORGANIZATION  WAS  BEFORE  THIS  GOOD  COURT  ON  THIS  GOOD  DAY  AND 
THE  APPEAL  THAT  WAS  TAKEN  THEREFROM. 

I  CANNOT  DEFEND  MYSELF  ADEQUATELY  UNLESS- I 
GET  ACCESS  TO  THOSE  FILES. 

THERE  IS  NO  RECITATION  OF  WHICH  CASE  IN  THIS 
COMPLAINT.  IF  THEY  WANT  TO  DRAFT  IT  THAT  WAY ,  THAT  IS  THEIR 
PROBLEM. 

YOUR  HONOR ,  I  AM  ACCUSED  OF  REPRESENTING 
GERALD  ARMSTRONG  — 

THE  COURT:  WHAT  PARAGRAPH? 

MR.  YANNY:  BEGINNING  WITH  THE  --  WELL,  THE  FIRST 
CAUSE  OF  ACTION,  IT  SAYS,  "LOS  ANGELES  SUPERIOR  COURT  C4  --  ' 
THE  COURT:  PLEASE,  DON'T  SAY  ANOTHER  WORD. 

WHAT  PARAGRAPH? 

MR.  YANNY:  PARAGRAPH  16,  "  ...  YANNY  WAS  ACTUALLY 
ENGAGED  IN  LITIGATION  IN  THE  MATTER  OF  THE  CHURCH  OF 
SCIENTOLOGY  V.  GERALD  ARMSTRONG  CASE  NO.  C42153." 

THE  FACT  OF  THE  MATTER,  YOUR  HONOR,  IS  I  NEVER 

DID. 

THERE  IS  ONLY  ONE  WAY  TO  DISPROVE  THE  FACT 
THAT  THEY  HAVE  PUT  IN  ISSUE  AND  THAT  IS  TO  GET  INTO  THOSE 
FILES. 

THEY  HAVE  CHALLENGED  ME  AND  DEMURRED  TO  A 
CROSS-COMPLAINT  THAT  I  HAVE  FILED  WHICH  PUTS  IN  ISSUE  WHO 
CONTROLS  THE  ORGANIZATION. 


THE  COURT: 


WAIT  A  MINUTE. 


1 

1 

2 

2 

4 

6 

7 

8 

9 

tO 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


75 


WELL,  DO  YOU  ALLEGE  THAT  MR.  YANNY  REPRESENTED 
THE  CHURCH  IN  THIS  CASE  C420153? 

MR.  DRESCHER:  WHAT  PARAGRAPH  IS  THAT? 

MR.  YANNY:  16. 

THIS  IS  A  VERIFIED  COMPLAINT,  YOUR  HONOR.. 

THIS  IS  A  VERIFIED  COMPLAINT  BY  THREE  PARTIES. 

MR.  DRESCHER:  THERE'S  NOTHING  IN  THIS  PARAGRAPH  THAT 

SAYS  MR.  YANNY  WAS  COUNSEL  OF  RECORD  OR  ANYTHING  OF  THAT 
NATURE.  IT  IS  AN  ALLEGATION  OF  FACT  THAT  PART  OF  THE  TIME 
PERIOD  IN  WHICH  THIS  CASE  WAS  ORIGINALLY  PENDING  BEFORE 
JUDGE  BRECKENRIDGE,  MR.  YANNY  WAS  REPRESENTING  AT  LEAST  ONE 
OF  THE  CHURCHES;  THE  POINT  BEING  -- 

MR.  YANNY:  EXCUSE  ME  — 

MR.  DRESCHER:  —  NOT  AS  COUNSEL  OF  RECORD,  BUT  AS  A 

LAWYER. 

THE  COURT:  IT  DOESN'T  EXCLUDE  THAT. 

MR.  DRESCHER:  MR.  YANNY  KNOWS  FULL  WELL  HIS  ROLE  AND 

HE  KNOWS  FULL  WELL  HE  IS  TRYING  TO  END  RUN  JUDGE  CARDENAS. 

LET  ME  GIVE  YOU  A  LITTLE  VIGNETTE  — 

THE  COURT:  IF  YOU  WOULD  LIKE,  I  WILL  UNSEAL  THE 
RECORD  TO  THE  EXTENT  JUDGE  CARDENAS  FINDS  IT  DISCOVERABLE 
IN  HIS  CASE. 

MR.  DRESCHER:  THAT  IS  FINE. 

MR.  YANNY:  I  MIGHT  ALSO  MAKE  A  POINT:  THESE  PEOPLE 

HAVE  IN  DEPOSITION  --  REVEREND  FORNADAY,  WHO  IS  SITTING 
RIGHT  OVER  THERE,  TESTIFIED  THAT  ONE  OF  THE  THINGS  THAT  I 
DID  TO  BREACH  MY  FIDUCIARY  DUTY  TO  MY  FORMER  CLIENT  WAS  TO 
TELL  JERRY  ARMSTRONG  ABOUT  FAIR  GAME.  THE  FILE  IS  NECESSARY 
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TO  PROVE  THAT. 

THE  COURT:  YOU  WILL  HAVE  TO  CONVINCE  JUDGE  CARDENAS 
AS  TO  ITS  DISCOVERABILITY. 

WE’LL  REFASHION  THIS  MOTION.  IT  IS  A  MOTION 
FOR  LEAVE  TO  OBTAIN  ACCESS  TO  THE  SEALED  FILES  HEREIN.- 

THE  MOTION  IS  GRANTED  TO  THE  EXTENT  THAT  JUDGE 
CARDENAS  DETERMINES  INFORMATION  IN  THE  SEALED  FILES  IS 
DISCOVERABLE  BY  MR.  YANNY  IN  CASE  NO.  BC033035. 

AND  IF  SUCH  IS  DISCOVERABLE,  IT  WILL  BE  ON  THE 
SAME  TERMS  AND  CONDITIONS  AS  TO  ANY  UNSEALED  PORTIONS.  IT 
IS  SUBJECT  TO  THE  SAME  TERMS  AND  CONDITIONS  OF  THE  DIVISION 
III  OPINION.  AND  RESPONDING  PARTY  MAY  SUBMIT  AN  ORDER 
SETTING  THAT  FORTH. 

WE  ARE  NOW  POTENTIALLY  ADDING  TO  A  LITTLE  BIT 
MORE  UNCONFIDENTIALITY.  AND  I-  MIGHT  SEE  FOUR  OR  FIVE  MORE 
OF  THESE. 

MR.  DRESCHER:  IN  THAT  REGARD,  THE  COURT  WILL  MAKE 

AVAILABLE  TO  JUDGE  CARDENAS  THE  SEALED  DOCUMENTS? 

THE  COURT:  IF  JUDGE  CARDENAS  WANTS  THEM.  THAT  IS 
ANOTHER  QUESTION.  IF  JUDGE  CARDENAS  FEELS  HE  NEEDS  TO  LOOK 
AT  THE  FILE  IN  ORDER  TO  MAKE  A  DETERMINATION,  HE  CAN, 
CERTAINLY,  GET  THAT  DONE.  IF  HE  WANTS  TO  HAVE  A  SPECIFIC 
ORDER,  HE’LL  DO  IT.  I  THINK  HE  HAS  AS  MUCH  POWER  AS  I  DO, 

BUT  MAYBE  NOT  IN  THIS  FILE. 

NORMALLY  DISCOVERABILITY  IS  NOT  —  YOU  DON'T 
HAVE  TO  LOOK  AT  EVERYTHING;  YOU  CAN  MAKE  A  DISCOVERY  ORDER 
BASED  UPON  THE  STANDARD  OF  DISCOVERY.  AND  IN  THIS  CASE  IT 
SHOULD  BE  FAIRLY  EASY  BECAUSE  IF  THERE  IS  A  CONTESTED  ISSUE 
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AS  TO  WHETHER  YANNY  REPRESENTED  THE  CHURCH  IN  THIS  CASE, 
UNLESS  IT  CAN  BE  LIMITED  SOMEHOW  THAT  HE  WASN'T  OF  RECORD, 

IT  IS  GOING  TO  BE  DISCOVERABLE. 

MR.  YANNY:  IF  IT  IS  LIMITED,  I  DID  NOT  APPEAR  AS 

COUNSEL  IN  THIS  CASE.  THEY  MADE  THE  ALLEGATION  THAT  I  • 
REPRESENTED  HIM  VIS-A-VIS  THIS  CASE. 

MR.  DRESCHER:  I  RAISE  THE  QUESTION  FOR  ONLY  PROCEDURAL 
REASONS,  YOUR  HONOR.  I  AM  SORRY  IT  SPANNED  BEYOND  THAT. 

THE  COURT:  I  THINK  THE  ORDER  WILL  STAND  AS  MADE.  YOU 

MAY  SUBMIT  AN  APPROPRIATE  ORDER. 

MR.  YANNY:  THANK  YOU. 

THE  COURT:  IN  EACH  CASE  MOVING  PARTY  TO  GIVE  NOTICE. 


(CONCLUSION  OF  PROCEEDINGS.) 
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SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 

DEPARTMENT  NO.  56  HON.  BRUCE  R.  GEERNAERT,  JUDGE 

CHURCH  OF  SCIENTOLOGY  OF 
CALIFORNIA, 

PLAINTIFF, 

VS. 

GERALD  ARMSTRONG, 

DEFENDANT. 


STATE  OF  CALIFORNIA  ) 

) 

) 

COUNTY  OF  LOS  ANGELES  ) 


) 

) 

) 

) 

)  CASE  NO.  C  420  153 

) 

)  REPORTER’S  CERTIFICATE 

) 

) 

) 

) 

) 


I,  HERBERT  CANNON,  OFFICIAL  REPORTER  OF  THE  SUPERIOR 
COURT  OF  THE  STATE  OF  CALIFORNIA,  FOR  THE  COUNTY  OF  LOS 
ANGELES,  DO  HEREBY  CERTIFY  THAT  THE  FOREGOING  PAGES,  1 
THROUGH  77,  COMPRISE  A  TRUE  AND  CORRECT  TRANSCRIPT  OF  THE 
PROCEEDINGS  HELD  IN  THE  ABOVE-ENTITLED  MATTER  ON  DECEMBER 
23/  1991. 

DATED  THIS  6TH  DAY  OF  JANUARY,  1992. 


Exhibit  J 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 


DEPARTMENT  41 


HON.  RAYMOND  CARDENAS,  JUDGE 


RELIGIOUS  TECHNOLOGY  CENTER, 
ETC. ,  ET  AL., 


PLAINTIFFS, 


VS  . 

JOSEPH  A.  YANNY,  ETC.,  ET  AL., 
DEFENDANTS  . 


AND  RELATED  CROSS-ACTIONS. 


) 

) 

) 

) 

)  SUPERIOR  COURT 
)  CASE  NO.  C  690211 
) 

) 

) 

) 

) 

) 

) 

) 


REPORTER'S  DAILY  TRANSCRIPT 
VOLUME  17 

PAGES  1976  THROUGH  2103 
MONDAY,  FEBRUARY  5,  1990 

APPEARANCES: 

(REFER  TO  NEXT  PAGE.) 


LINDA  STALEY,  CSR  NO.  3359 
OFFICIAL  REPORTER 
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THIS  PARTICULAR  MEETING  ABOUT  SIMPLY  PAYING  YOU  A  FEE 
DEPOSIT? 

A.  NO. 

Q.  DO  YOU  RECALL  ANYTHING  ELSE  THAT  VICKI  AZNARAN 
SAID  AT  THE  MEETING  IN  QUESTION? 

A.  THAT  THEY  LIKED  ME,  THEY  LIKED  MY  WORK,  THEY 
LIKED  THE  WAY  I  THINK,  AND  THAT  THEY  WANTED  THE  BENEFIT  OF 
IT. 

Q.  ANYTHING  ELSE  THAT  YOU  PRESENTLY  RECALL? 

A.  IF  I  EVER  CHANGED  MY  MIND  AND  I  WANTED  TO  COME 
IN-HOUSE,  JUST  TO  LET  THEM  KNOW. 

Q.  TURNING  TO  JESSE  PRINCE. 

DO  YOU  RECALL  ANYTHING  SAID  BY  JESSE  PRINCE  AT 
THIS  PARTICULAR  MEETING  ON  THE  TOPIC  OF  YOUR  RETAINER? 

A.  YEAH.  THAT  THAT  COULD  BE  WORKED  OUT.  THAT'S 
NOT  A  PROBLEM. 

Q.  ANYTHING  ELSE  THAT  YOU  RECALL  JESSE  PRINCE 

SAYING? 

A.  HE  ASKED  ME  IF  I'D  WEAR  A  BEEPER  SO  THAT  I 
COULD  BE  REACHED  AT  ANY  TIME,  ANY  PLACE. 

Q.  AND  YOUR  RESPONSE  TO  THAT  WAS  WHAT? 

A.  YES. 

Q.  ANYTHING  ELSE  YOU  RECALL  BEING  SAID  BY  JESSE 

PRINCE  AT  THIS  MEETING? 

A.  YEAH.  HE  EXPLAINED  TO  ME  THAT  AS  COORDINATING^ 

COUNSEL,  IF  I  DID  THIS,  I  WOULD  BECOME  COORDINATING  COUNSEL 
IF  WE  WORKED  OUT  THE  DEAL.  AND  THAT  I  WOULD  BE.  EXPECTED- TO 
OVERSEE  ALL  OF  THE  ACTIONS  BOTH  OF  THE:  RELIGIOUS'  TECHNOLO<£Y~ 
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CENTER  AND  THE  INSPECTOR  GENERAL  NETWORK  ALL  OVER  THE  WORLD 
AS  THEY  RELATE  TO  THE  PURVIEW  OF  AUTHORITY  OF  WHAT  THIS 
PARTICULAR  SEGMENT  OF  THE  OPERATION  WAS  SUPPOSED  TO  HANDLE. 

AND  I  WOULD  BE  EXPECTED  TO  TRAVEL ,  I  WOULD  BE 
EXPECTED  TO  TRAVEL  ALONE  OR  IN  THE  COMPANY  OF  —  ALWAYS  IN 
THE  COMPANY  OF  SOMEBODY  FROM  SCIENTOLOGY.  THERE  MAY  BE 
TIMES  WHERE  I  HAD  TO  GO  AWAY  FOR  AWHILE,  AND  PEOPLE  WOULDN'T 
KNOW  WHERE  I  WAS .  I  MIGHT  HAVE  TO  BE  PREPARED  TO  DO 
SOMETHING  OF  THAT  NATURE. 

IT  WAS  ALSO  EXPLAINED  TO  ME  THAT  I  WOULD  HAVE 
TO  HANDLE  LAWYERS  ALL  OVER  THE  UNITED  STATES;  THAT  AS 
COORDINATING  COUNSEL,  I'D  BE  RESPONSIBLE  ALMOST  LIKE  GENERAL 
COUNSEL  ONLY  STILL  WITHOUT  OUT-HOUSE  STATUS. 

I  WOULD  HAVE  TO  BE  WILLING  AND  CAPABLE  AND  ABLE 
OF  COORDINATING  LITIGATIONS  ON  A  WIDE  VARIETY  OF  FRONTS 
INVOLVING  A  WIDE  VARIETY  OF  SUBJECT  MATTERS,  NOT  JUST  MY 
PARTICULAR  SPECIALTY,  AND  TO  WATCH  THOSE  LITIGATIONS  AS  THEY 
INTERFACED  AND  INTERACTED  WITH  THE  PARTICULAR  INTERESTS  AND 
RESPONSIBILITIES  OF  THE  RTC  AND  THE  INSPECTOR  GENERAL 
NETWORK. 

BUT  I  WAS  GOING  OVERSEAS,  SWITZERLAND,  ENGLAND, 
FRANCE,  SCOTLAND,  IRELAND,  THE  FAR  EAST,  MEXICO,  LATIN 
AMERICA,  THE  UNITED  STATES,  CANADA,  BOTH  CRIMINAL  AND  CIVIL 
LITIGATION  PROSECUTIONS,  AND  I  WAS  TO  BE  BRIEFED  AND  FULL.Y 
UNDERSTAND  ALL  OF  IT.  IRS,  ANYTHING. 

Q.  DID  YOU  MAKE  ANY  RESPONSE  TO  THESE  COMMENTS’ 

FROM  MR .  PRINCE? 

A.  SOUNDED  LIKE  FUN. 
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HE  SAY  TO  YOU  ON  THIS  TOPIC  OF  '86  RATAINER  AND  COORDINATING 
COUNSEL? 

A.  I  TOLD  HIM  THAT  IF  THEY  WANTED  ME  TO  ACT  AS 
COORDINATING  COUNSEL  AND  BE  AVAILABLE  ON  A  24-HOUR  BASIS, 
AGAIN,  I  WOULD  NEED  A  RETAINER  FOR  1986,  AND  HE  SAID  THAT 
THEY  HAD  TALKED  TO  ANOTHER  GUY  NAMED  MIKE  CARPENTER  AND  THEY 
WERE  GOING  TO  TRY  HIM  OUT  AS  COORDINATING  COUNSEL,  AND  I 
BELIEVE  THEY  DID  FOR  A  MONTH  OR  TWO. 

Q.  WHAT  RESPONSE,  IF  ANY,  DID  YOU  MAKE  TO  THIS 
COMMENT  BY  MR.  CARTWRIGHT? 

A.  I  TALKED  TO  VICKI  ABOUT  IT  AND  SHE  SAID  —  AND 
I  SAID,  "IS  THAT  TRUE,  IS  THAT  THE  WAY  IT  IS,  YOU  DON'T  WANT 
TO  PAY  ANOTHER  RETAINER  AND  YOU  DON'T  WANT  TO  HAVE  ME  ACT  AS 
COORDINATING  COUNSEL  FOR  '86?" 

AND  SHE  SAID,  "WE'RE  GOING  TO  TRY  THIS  GUY 
CARPENTER  FOR  AWHILE." 

Q.  HOW  WERE  THE  MATTERS  LEFT  AS  FAR  AS  YOU  BEING 
COORDINATING  COUNSEL  AND  GETTING  AN  '86  RETAINER  AT  THE 
CONCLUSION  OF  THIS  CONVERSATION  WITH  MR.  CARTWRIGHT  AND  MS. 
AZNARAN? 

A.  I  NEVER  BROUGHT  IT  UP  AGAIN  AND  I  NEVER 
RECEIVED  A  RETAINER  AGAIN. 

Q.  TURNING  TO  1985  . 

WHAT  WERE  —  GENERALLY  —  WHAT  WERE  YOUR  DUTIES 
AND  RESPONSIBILITIES  AS  COORDINATING  COUNSEL  IN  1985? 

A.  MAJORLY  TO  CONTROL  AND  OVERSEE  ALL  OF  THE 
LITIGATION  THAT  INVOLVED  SCIENTOLOGY  ANYPLACE  IN  THE  WORLD, 
PARTICULARLY  IT  IMPACTED  THE  INTELLECTUAL  PROPERTY  RIGHTS'.- 
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I  OVERSAW  LITIGATION  IN  ENGLAND ,  SCOTLAND ,  IN 
THE  UNITED  STATES  ,  OVERSAW  LITIGATION  IN  CANADA ,  MEXICO, 
ITALY,  SPAIN.  I'M  TRYING  TO  THINK  OF  ALL  THE  PLACES  THEY 
HAD  LITIGATION  GOING.  AND  A  WIDE  VARIETY  OF  LITIGATION  IN 
ALL  THESE  DIFFERENT  COUNTRIES.  I  WORKED  ON  THE  ~  OVERSAW 
SOME  MATTERS  FOR  L.  RON  HUBBARD  IN  ENGLAND  AND  IN  FRANCE. 
THAT  WAS  CONSIDERED  PART  OF  MY  RESPONSIBILITIES,  FOR 
WHATEVER  REASON. 

I  ALSO  OVERSAW  THE  ADMINISTRATIVE  SIDE,  WHAT 
THEY  CALL  THE  TRANSACTIONAL  SIDE  OF  THEIR  LEGAL  BUSINESS 
WHERE  THEY  ENTER  AGREEMENTS  WITH  FRANCHISEES  OR  MISSION 
HOLDERS,  DEPENDING  ON  WHERE  THEY  WERE  LOCATED.  I  OVERSAW 
PROSECUTION  OF  TRADEMARK  APPLICATIONS  ALL  OVER  THE  WORLD, 
UNITED  STATES,  FOREIGN  COUNTRIES.  I  REVIEWED  ALL  OF  THOSE 
THINGS.  I  WAS  ASKED  TO  REVIEW  THEM. 

THEY  WOULD  BE  PROPOSED  BY  FOREIGN  COUNSEL. 

THEY  WOULD  BE  SENT  THROUGH  LOCAL  COUNSEL  HERE  IN  THE  STATES 
AND  THEN  GO  OVER  TO  RTC ,  AND  I  WOULD  BE  SAT  DOWN,  SPEND 
ABOUT  AN  HOUR  OR  TWO,  SOMETIMES  A  DAY,  GOING  OVER  THESE 
THINGS,  ONE,  TWO,  THREE.  MAKE  COMMENTARY,  MAKE  NOTES,  AND 
THEN  GIVE  THEM  BACK  TO  THEM. 

I  WAS  ALSO  TO,  IF  THERE  WERE  ANY  FLAPS,  AS  THEY 
WERE  CALLED,  ANY  PROBLEMS  THAT  AROSE,  I  WAS  USUALLY  BROACHED 
ON  WHAT  THE  PROBLEM  WAS,  WHAT  WAS  EXPECTED,  AND  ASKED  FOR 
SOLUTIONS  TO  THOSE  TYPES  OF  THINGS. 

THERE  WERE  A  COUPLE  OF  TIMES  I  WAS  ON  CALL  24 
HOURS  IN  THE  BLUE  BUILDING  JUST  WAITING  IN  CASE  SOMETHING 
HAPPENED,  BECAUSE  THINGS  HAD  BEEN  EXPECTED  TO  HAPPEN  AT 
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Exhibit  K 


IN  THE  COURT  OF  APPEAL  OF  THE  STATE  OF  CALIFORNIA 


Re : 


SECOND  APPELLATE  DISTRICT 


DIVISION  ONE 


COURT  OF  APPEAL  •  SECOND  DIST. 

F  1  L  F  D 


MAY  -  5  1992 

■Joseph  a.  LANt  . 

Corydon,  Bent  g,  mercier  . 

^  •  Deputy  Clerk 

Church  of  Scientology  International 

2  Civil  B065527 

Los  Angeles  No.  C694401 


The  motion  to  dismiss  the  appeal  and  for  sanctions, 
filed  April  7,  1992,  and  the  opposition  thereto,  filed 
April  23,  1992,  have  been  read  and  considered. 

The  motion  to  dismiss  is  hereby  granted.  That  portion 
of  the  motion  that  requests  the  imposition  of  sanctions  is 
denied. 
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IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 


IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  A  ) 

California  Non-Profit  Religious  ) 

Corporation;  CHURCH  OF  ) 

SCIENTOLOGY  INTERNATIONAL,  A  ) 

Non-Profit  Religious  Corporation;  ) 

and  CHURCH  OF  SCIENTOLOGY  OF  ) 

CALIFORNIA,  A  Non-Profit  ) 

Religious  corporation,  ) 

) 

Plaintiffs,  ) 


vs  . 

JOSEPH  A.  YANNY, 
JOSEPH  A.  YANNY, 
law  corporation, 
inclusive , 


an  individual; 
a  professional 
and  DOES  1-25, 

Defendants . 


)  No:  BC  033035 

) 

)  VOLUME  V 

) 

) 

) 

) 

) 

) 


VOLUME  V  -  DEPOSITION  OF 
GERALD  ARMSTRONG 
SANTA  MONICA,  CALIFORNIA 
APRIL  7,  1992 


ATKINSON-BAKER  AND  ASSOCIATES,  INC. 
CERTIFIED  SHORTHAND  REPORTERS 
1612  West  Olive  Avenue,  Suite  203 
Burbank,  California  91506 
(818)  566-8840 

REPORTED  BY:  JAN  SERRA,  CSR  NO.  8207 
FILE  NO. :  9202677 
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IN  THE  SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 


RELIGIOUS  TECHNOLOGY  CENTER,  A 
California  Non-Profit  Religious 
Corporation?  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL,  A 
Non-Profit  Religious  Corporation; 
and  CHURCH  OF  SCIENTOLOGY  OF 
CALIFORNIA,  A  Non-Profit 
Religious  corporation, 


vs  . 

JOSEPH  A.  YANNY, 
JOSEPH  A.  YANNY, 
law  corporation, 
inclusive , 


) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs,  ) 

) 

) 

) 

an  individual;  ) 

a  professional  ) 

and  DOES  1-25,  ) 

) 

) 

Defendants .  ) 

_ ) 


No:  BC  033035 
VOLUME  V 


Volume  V  -  Deposition  of  GERALD  ARMSTRONG,  taken 
on  behalf  of  the  Plaintiff,  at  3340  Ocean  Park  Boulevard, 
Suite  1050,  Santa  Monica,  California  90405, 
commencing  at  1:00  p.m.,  Tuesday,  April  7,  1992, 
before  Jan  Serra,  CSR  8207. 
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APPEARANCES 


FOR  THE  PLAINTIFF  CHURCH  OF  SCIENTOLOGY: 

BOWLES  &  MOXON 

BY:  KENDRICK  L.  MOXON,  ESQ. 

6255  Sunset  Boulevard 
Suite  2000 

Los  Angeles,  California  90028 
(213)  661-4030 


FOR  THE  DEFENDANT: 

LEWIS,  D 'AMATO,  BRISBOIS  &  BISGAARD 
BY:  GRAHAM  E.  BERRY,  ESQ.  and 

DAVID  PARKER,  ESQ. 

221  North  Figueroa  Street 
Suite  1200 

Los  Angeles,  California  90012 
(213)  250-1800 


FOR  THE  WITNESS: 

HUB  LAW  OFFICES 

BY:  FORD  GREENE,  ESQ. 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  California  94960 
(415)  258-0360 

THE  REFEREE:  THE  HONORABLE  THOMAS  T.  JOHNSON 
ALSO  PRESENT: 

ED  PARKIN 

III 
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WITNESS : 

GERALD  ARMSTRONG 

EXAMINATION 

PAGE 

BY  MR. 

BERRY 

597 

BY  MR. 

MOXON 

678 

III 


EXHIBITS : 


DEFENDANT'S 
NUMBER  DESCRIPTION 

(None ) 


NUMBER 


PLAINTIFF'S 

DESCRIPTION 


4-B 


4-C 


4-D 


4  -E 


4-F 

4-G 

4-H 


March  23,  1992  letter  on  Lewis, 
D'Amato,  Brisbois  &  Bisgaard 
letterhead,  to  Hon.  Thomas  T. 
Johnson,  from  Graham  E.  Berry. 
March  31,  1992  letter  on  Bowles 
&  Moxon  letterhead,  To  Hon. 

Thomas  T.  Johnson,  from 
Graham  E.  Berry. 

April  6,  1992  letter  on  Lewis, 
D'Amato,  Brisbois  &  Bisgaard 
letterhead,  to  Hon.  Thomas  T. 
Johnson,  from  Graham  E.  Berry. 
Declaration  of  Gerald  Armstrong 
in  opposition  to  Scientology's 
motion  for  preliminary 
injunction . 

February  28,  1982  Suppressive 
Person  Declare,  Gerry  Armstrong. 
Mutual  Release  of  All  Claims  and 
Settlement  Agreement. 

Settlement  Agreement  -  work  copy. 


4-1 


Settlement  Agreement. 


4  -  J 


Indemnity  Agreement. 
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about  the  basis  for  his  knowledge  of  fair  game  and 
articles,  books,  recently  the  secret  unpublished  work. 
He  referred  to  specific  targets. 

THE  REFEREE:  Well,  I'll  cut  this  short 
early  on  in  the,  something  in  the  nature  of  352 
grounds . 

He's  testified  to  the  existence  of  the 
concept  that  in  his  work  experience  it  exists  and  that 
he  believes  it's  directed  at  Mr.  Yanny. 

Let's  go  to  another  area. 

Q  BY  MR.  BERRY:  Just  one  final  question. 

Do  you  have  knowledge  of  lawsuits  being 
filed  by  the  organization  without  any  real  basis? 

MR.  MOXON:  Objection,  lack  of 

foundation . 

THE  REFEREE:  First,  yes  or  no. 

A  Yes . 

Q  BY  MR.  BERRY:  What's  the  basis  of  that 

knowledge? 

MR.  MOXON:  Objection.  It's  his  opinion. 

THE  REFEREE:  What  the  basis  of  your 
knowledge  or  opinion,  whatever  it  turns  out  to  be? 

A  This  lawsuit  here  in  which  Yanny  has 

never  represented  me  and  I  have  stated  from  the  get  go 
he  has  never  represented  me. 
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Not  even  the  people  who  have  supposedly 
verified  the  complaint  have  not  come  forward  with  one 


instance  in  which  he  has  represented  me.  And  it 
continues,  and  this  is  a  perfect  example  of  a 
manufactured  lawsuit  out  of  whole  cloth. 

MR.  BERRY:  I  have  no  other  questions. 

MR.  MOXON :  I  do. 

MR.  GREENE:  I  trust  they  won't  be  the 
products  of  your  hallucinations. 

THE  REFEREE:  Now  gentleman. 

EXAMINATION 


BY  MR.  MOXON: 

Q  Mr.  Armstrong,  did  you  have  any 

communications  with  Mr.  Berry  prior  to  your  deposition 
concerning  what  questions  you  would  be  asked  at  your 
deposition? 

A  No. 

Q  Did  you  have  any  communications  with 

anyone  as  to  what  questions  you  would  be  asked  at  this 

deposition? 

MR.  GREENE:  Objection  to  the  extent  that 
any  answer  would  impinge  on  the  attorney-client 
communication  between  Mr.  Armstrong  and  I. 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 


I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Los  Angeles,  CA  90028 

On  May  19,  1992,  I  served  the  foregoing  document  described 
as  EXHIBITS  IN  SUPPORT  OF  PLAINTIFF'S  REPLY  TO  DEFENDANT'S 
OPPOSITION  TO  MOTION  FOR  PRELIMINARY  INJUNCTION  AND  REPLY  TO 
AMICUS  BRIEF  OF  JOSEPH  A.  YANNY  (VOL.  I)  on  interested  parties  in 
this  action  as  follows: 

[  ]  by  placing  the  true  copies  thereof  in  sealed 
envelopes  as  stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy 
thereof  in  a  sealed  envelope  addressed  as  follows: 

Paul  Morantz  BY  HAND 
P.O.  Box  511 

Pacific  Palisades,  CA  90272 

Graham  Berry  BY  HAND 
Lewis,  D'Amato,  Brisbois  &  Bisgaard 
221  N.  Figueroa  St.  Suite  1200 
Los  Angeles,  CA  90012 

Ford  Greene 
Hub  Law  Offices 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  CA  949660-1949 

[x]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los 
Angeles,  California.  The  envelope  was  mailed  with 
postage  thereon  fully  prepaid. 

[x]  As  follows:  I  am  "readily  familiar"  with  the 
firm's  practice  of  collection  and  processing 
correspondence  for  mailing.  Under  that  practice 


it  would  be  deposited  with  U.S.  postal  service  on 
that  same  day  with  postage  thereon  fully  prepaid 
at  Los  Angeles,  California  in  the  ordinary  course 
of  business.  I  am  aware  that  on  motion  of  party 
served,  service  is  presumed  invalid  if  postal 
cancellation  date  or  postage  meter  date  is  more 
than  one  day  after  date  of  deposit  for  mailing  an 
affidavit . 

Executed  on  May  19,  1992  at  Los  Angeles,  California. 

[X]  ** ( BY  PERSONAL  SERVICE)  I  delivered  such 
envelopes  by  hand  to  the  offices  of  the  addressee. 

Executed  on  Mav  19.  1992.  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws 
of  the  State  of  California  that  the  above  is  true 
and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the 
office  of  a  member  of  the  bar  of  this  court  at 
whose  direction  the  service  was  made. 


Signature 

*  (By  Mail,  signature  must  be  of  person  depositing 
envelope  in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of 
messenger) 


